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426 (1968). The effect of § 703(h) is to
exempt seniority systems from the general
prohibition on practices which perpetuate
the effects of racial discrimination. This
exception is a limited one in derogation of
the overarching purpose of Title VII, “the
integration of blacks into the mainstream
of American society,” Steelworkers v. Web-
er, 443 U.S. 193, 202, 99 S.Ct. 2721, 2727, 61
L.Ed.2d 480 (1979). A statute designed to
remedy the national disgrace of discrimina-
tion in employment should be interpreted
generously to comport with its primary pur-
pose; exemptions should be construed nar-
rowly so as not to undermine the effect of
the general prohibition. Today the Court
not only refuses to apply this familiar prin-
ciple of statutory construction, it does not
even acknowledge it.

_le1s _1In my view, the Court’s holding is funda-

mentally at odds with the purposes of Title
VII and the basic function of the § 703(h)
exemption. I dissent.!

W
() gm NUMBER SYSTEM
T

444 U.S. 620, 63 L.Ed.2d 73

VILLAGE OF SCHAUMBURG,
Petitioner,

v.
CITIZENS FOR A BETTER
ENVIRONMENT et al.
No. 78-1335.

Argued Oct. 30, 1979.
Decided Feb. 20, 1980.
Rehearing Denied April 14, 1980.
See 445 U.S. 972, 100 S.Ct. 1668.

Suit was brought against a village
seeking declaratory and injunctive relief

10. To decide this case we are not required to
offer a complete definition of the term ‘“seniori-
ty system” within the meaning of § 703(h).
Nor are we called upon to canvass and evaluate
rules “ancillary” to seniority systems. The
question whether all of the rules listed by the
Court, ante, at 820, nn. 17-20, are part of a
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with respect to an ordinance prohibiting
door-to-door or on-street solicitation of con-
tributions by charitable organizations not
using at least 75% of their receipts for
“charitable purposes.” The United States
District Court for the Northern District of
Illinois entered summary judgment for
plaintiff, and the Court of Appeals, 590
F.2d 220, affirmed. The Supreme Court,
Mr. Justice White, held that the ordinance
was unconstitutionally overbroad in viola-
tion of the First and Fourteenth Amend-
ments.

Affirmed.

Mr. Justice Rehnquist dissented and
filed opinion.

1. Constitutional Law ¢=90.1(1, 4)

Charitable appeals for funds, on-street
or door-to-door, involve variety of speech
interests, including communication of infor-
mation, dissemination and propagation of
views and ideas, and advocacy of causes,
that are within protection of First Amend-
ment. U.S.C.A.Const. Amend. 1.

2. Constitutional Law &=90.1(1)

Soliciting financial support is subject to
reasonable regulation, but such regulation
must be undertaken with due regard for
reality that solicitation is characteristically
intertwined with informative and perhaps
persuasive speech seeking support for par-
ticular causes or for particular views on
economic, political or social issues, and for
reality that without solicitation the flow of
such information and advocacy would likely
cease. U.S.C.A.Const. Amend. 1.

3. Constitutional Law &=90.1(1)

Because charitable solicitation does
more than inform private economic deci-

seniority system is not at all easy, and the
Court’s own reasoning demonstrates that its
discussion of those rules is gratuitous and does
little to advance analysis of the 45-week re-
quirement. That requirement serves none of
the functions of an “ancillary” rule.
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sions and is not primarily concerned with
providing information about characteristics
and costs of goods and services, it is not
treated as variety of purely commercial
speech. U.S.C.A.Const. Amend. 1.

4. Municipal Corporations ¢=621

In suit by charitable organization
against village attacking constitutionality
of ordinance prohibiting door-to-door or on-
street solicitation of contributions by chari-
table organizations not using at least 756%
of their receipts for “charitable purposes,”
plaintiff was entitled to judgment on facial
validity of ordinance insofar as it purported
to prohibit canvassing by substantial cate-
gory of charities to which 75-percent limita-
tion could not be applied consistently with
First and Fourteenth Amendments even if
there was no demonstration that plaintiff
itself was one of such organizations. U.S.C.
A.Const. Amend. 1.

5. Constitutional Law &=42.2(1)

Given case or controversy, litigant
whose own activities are unprotected may
nevertheless challenge statute by showing
that it substantially abridges First Amend-
ment rights of other parties not before
court. U.S.C.A.Const. Amend. 1.

6. Constitutional Law ¢=90.1(1, 4), 274.1(2,
5)

Village ordinance prohibiting door-to-
door or on-street solicitation of contribu-
tions by charitable organizations not using
at least 75% of their receipts for “charitable
purposes” was unconstitutionally overbroad
in violation of First and Fourteenth
Amendments, and could not be justified on
basis that such limitation was intimately
related to substantial governmental inter-
ests in preventing fraud and protecting
public safety and residential privacy. U.S.
C.A.Const. Amends. 1, 14; S.H.A.Ill. ch. 23,
§ 5102(a, f).

* The syllabus constitutes no part of the opinion

of the Court but has been prepared by the
Reporter of Decisions for the convenience of

Syllabus *

Petitioner village has an ordinance pro-
hibiting door-to-door or on-street solicita-
tion of contributions by charitable organiza-
tions that do not use at least 75 percent of
their receipts for “charitable purposes,”
such purposes being defined to exclude so-
licitation expenses, salaries, overhead, and
other administrative expenses. After peti-
tioner denied respondent Citizens for a Bet-
ter Environment (CBE) (a nonprofit envi-
ronmental-protection organization) a solici-
tation permit because it could not meet the
ordinance’s 75-percent requirement, CBE
sued petitioner in Federal District Court,
alleging that such requirement violated the
First and Fourteenth Amendments, and
seeking declaratory and injunctive relief.
The District Court granted summary judg-
ment for CBE. The Court of Appeals af-
firmed, rejecting petitioner’s argument that
summary judgment was inappropriate be-
cause there was an unresolved factual dis-
pute as to the true character of CBE'’s
organization, and holding that since CBE
challenged the facial validity of the ordi-
nance on First Amendment grounds the
facts as to CBE’s internal affairs and opera-
tions were immaterial and therefore not an
obstacle to the granting of summary judg-
ment. The court concluded that even if the
75-percent requirement might be valid as
applied to other types of charitable solicita-
tion, the requirement was unreasonable on
its face because it barred solicitation by
advocacy-oriented organizations even where
the contributions would be used for reason-
able salaries of those who gathered and
disseminated information relevant to the
organization’s purpose.

Held : The ordinance in question is un-
constitutionally overbroad in violation of
the First and Fourteenth Amendments.
Pp. 831-837.

(a) Charitable appeals for funds, on the
street or door to door, involve a variety of
speech interests—communication of infor-

the reader. See United States v. Detroit Lum-
ber Co., 200 U.S. 321, 337, 26 S.Ct. 282, 287, 50
L.Ed. 499.



Lsn

828

mation dissemination and propagation of
views and ideas, and advocacy of causes—
that are within the First Amendment’s pro-
tection. While soliciting financial support
is subject to reasonable regulation, such
regulation must give due regard to the real-
ity that solicitation is characteristically in-
tertwined with informative and perhaps
persuasive speech seeking support for par-
ticular causes or for particular views on
ecopomic, political, or social issues, and to
the reality that without solicitation the flow
of such information and advocacy would
likely cease. Moreover, since charitable so-
licitation does more than inform private
economic decisions and is not primarily con-
cerned with providing information about
the characteristics and costs of goods and
services, it is not dealt with as a variety of
purely commercial speech. Pp. 831-834.

(b) The Court of Appeals was free to
inquire whether the ordinance was over-
broad, a question of law that involved no
dispute about CBE’s characteristics, and
thus properly proceeded to rule on the mer-
its of the summary judgment. CBE was
entitled to its judgment of facial invalidity
if the ordinance purported to prohibit can-
vassing by a substantial category of chari-
ties to which the 75-percent limitation could
not be applied consistently with the First
and Fourteenth Amendments, even if there
was no demonstration that CBE itself was
one of these organizations. Pp. 834-835.

(c) The 75-percent limitation is a direct
and substantial limitation on protected ac-
tivity that cannot be sustained unless it
serves a sufficiently strong, subordinating
interest that petitioner is entitled to pro-
tect. Here, petitioner’s proffered justifica-
tions that such limitation is intimately re-
lated to substantial governmental interests
in preventing fraud and protecting public

1. Article II of Chapter 22 regulates commercial
solicitation by requiring ‘“‘for profit peddlers
and solicitors” to obtain a commercial license.
For the purposes of Art. 11, peddlers and solic-
itors are defined as any persons who, going
from place to place without appointment, offer
goods or services for sale or take orders for
future delivery of goods or services. Code
§ 22-6. Section 22-7 requires any person ‘“‘en-

100 SUPREME COURT REPORTER

444 U.S. 620

safety and residential privacy are inade-
quate, and such interests could be suffi-
ciently served by measures less destructive
of First Amendment interests. Pp. 835-
8317.

590 F.2d 220, affirmed.

Jack M. Siegel, Chicago, Ill., for petition-
er.

Milton I. Shadur, Chicago, Ill., for respon-
dent.

Adam Yarmolinsky, Washington, D.C,
for the Coalition of National Voluntary Or-
ganizations et al., as amici curiae, by special
leave of Court.

_IMr. Justice WHITE delivered the opinion
of the Court.

The issue in this case is the validity under
the First and Fourteenth Amendments of a
municipal ordinance prohibiting the solicita-
tion of contributions by charitable organiza-
tions that do not use at least 75 percent of
their receipts for “charitable purposes,”
those purposes being defined to exclude so-
licitation expenses, salaries, overhead, and
other administrative expenses. The Court
of Appeals held the ordinance unconstitu-
tional. We affirm that judgment.

1

The Village of Schaumburg (Village) is a
suburban community located 25 miles
northwest of Chicago, Ill. On March 12,
1974, the Village adopted “An Ordinance
Regulating Soliciting by Charitable Organi-
zations,” codified as Art. III of Chapter 22
of the Schaumburg Village Code (Code),
which regulates the activities of “peddlers
and solicitors,” Code § 22-1 et seq. (1975).!

gage[d] in the business of a peddler or solicitor
within the village” to obtain a license. Licens-
es can be obtained by application to the village
collector and payment of an annual fee ranging
from $10 to $25. License applications must
contain a variety of information, including the
kind of merchandise to be offered, the address
of the applicant, the name of the applicant’s
employer, and whether the applicant has ever

_Lezz
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_lez23 Article III 2 provides that_|“[e]very charita-

ble organization, which solicits or intends to
solicit contributions from persons in the vil-
lage by door-to-door solicitation or the use
of public streets and public ways, shall prior
to such solicitation apply for a permit.”
§ 22-20.3 _)Solicitation of contributions for
charitable organizations without a permit is
prohibited and is punishable by a fine of up
to $500 for each offense. Schaumburg Or-
dinance No. 1052, §§ 1, 8 (1974).

Section 22-20(g), which is the focus of the
constitutional challenge involved in this
case, requires that permit applications,
among other things, contain “[s]atisfactory
proof that at least seventy-five per cent of
the proceeds of such solicitations will be
used directly for the charitable purpose of
the organization.” 4 In determining wheth-

been arrested for a misdemeanor or felony.
§ 22-8. A license must be denied to anyone
“who is not found to be a person of good
character and reputation.” § 22-9.

Solicitation is permitted between the hours of
9 a. m. and 6 p. m., Monday through Saturday.
§ 22-13. Cheating, deception, or fraudulent
misrepresentation by peddlers or solicitors is
prohibited by § 22-12. Peddlers and solicitors
are required to depart “immediately and peace-
fully” from the premises of any home display-
ing a sign, “No Solicitors or Peddlers Invited,”
near the main entrance. §§ 22-15 and 22-16.

Persons violating the provisions of Art. II
may be fined up to $500 for each offense.
§ 22-18. The village manager may revoke the
license of any peddler or solicitor who violates
any village ordinance or any state or federal
law or who ceases to possess good character.
§ 22-11.

2. Article III of Chapter 22 includes §§ 22-19 to
22-24 of the Code. Section 22-19 defines a
‘“charitable organization” as ‘‘[a]ny benevolent,
philanthropic, patriotic, not-for-profit, or elee-
mosynary group, association or corporation, or
such organization purporting to be such, which
solicits and collects funds for charitable pur-
poses.” A ‘“‘charitable purpose” is defined as
“[alny charitable, benevolent, philanthropic,
patriotic, or eleemosynary purpose.” A ‘“con-
tribution” is defined as ““[t]he promise or grant
of any money or property of any kind or value,
including payments for literature in excess of
the fair market value of said literature.”

3. Applications for charitable solicitation per-
mits must include the following information:
the names and addresses of the persons and
organizations involved, the dates and times so-

100S.Ct.—28

er an organization satisfies the 75-percent

requirement, the ordinance provides that
“the following items shall not be deemed
to be used for the charitable purposes of
the organization, to wit:

“(1) Salaries or commissions paid to so-
licitors;

“(2) Administrative expenses of the or-
ganization, including, but not limited to,
salaries, attorneys’ fees, rents, telephone,
advertising expenses, contributions to
other organizations and persons, except
as a charitable contribution and related
expenses incurred as administrative or
overhead items.” § 22-20(g).

Respondent Citizens for a Better Envi-
ronment (CBE) is an Illinois not-for-profit
corporation organized for the purpose of
promoting “the protection of the environ-

licitation is to be undertaken, the geographic
area in which solicitation will occur, and proof
that the organization has complied with state
laws governing charitable solicitation and is
tax exempt under the Internal Revenue Code.
The information contained in permit applica-
tions must be verified under oath by a responsi-
ble officer of the organization desiring to solicit
funds. Completed applications, which must be
accompanied by payment of a $10 fee, are
submitted by the village clerk to the village
board. “If the village board shall find and
determine that all requirements of [Article III]
have been met, a permit shall be issued specify-
ing the dates and times at which solicitation
may take place.” § 22-21.

Charitable solicitation permits may permit
solicitation only between the hours of 9 a. m.
and 6 p. m.,, Monday through Saturday. No
person who has been convicted of a felony or is
under indictment for a felony may be used as a
solicitor. § 22-23. Section 22-24 provides
that “[n]othing herein provided shall permit a
solicitor to go upon any premises which has
posted a sign indicating ‘no solicitors or ped-
dlers invited.’ ”

4. The “satisfactory proof”’ of compliance with
the 75-percent requirement must include ‘“a
certified audit of the last full year of opera-
tions, indicating the distribution of funds col-
lected by the organization, or such other com-
parable evidence as may demonstrate the fact
that at least seventy-five per cent of the funds
collected are utilized directly and solely for the
charitable purpose of the organization.” § 22—
20.
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ment.” CBE is registered with the Illinois
Attorney General’s Charitable Trust Divi-
sion pursuant to Illinois law,® and has been
afforded jtax-exempt status by the United
States Internal Revenue Service, and gifts
to it are deductible for federal income tax
purposes. CBE requested permission to so-
licit contributions in the Village, but the
Village denied CBE a permit because CBE
could not demonstrate that 75 percent of its
receipts would be used for “charitable pur-
poses” as required by § 22-20(g) of the
Code. CBE then sued the Village in the
United States District Court for the North-
ern District of Illinois, charging that the
75-percent requirement of § 22-20(g) violat-
ed the First and Fourteenth Amendments.
Declaratory and injunctive relief was
sought.

In its amended complaint, CBE alleged
that “[i]}t was organized for the purpose,
among others, of protecting, maintaining,
and enhancing the quality of the Illinois
environment.” The complaint also alleged:

“That incident to its purpose, CBE em-

ploys ‘canvassers’ who are engaged in

door-to-door activity in the Chicago met-
ropolitan area, endeavoring to distribute
literature on environmental topics and
answer questions of an environmental na-
ture when posed; solicit contributions to
financially support the organization and
its programs; receive grievances and
complaints of an environmental nature

5. Illinois law requires ‘“[e]very charitable or-
ganization which solicits or intends
to solicit contributions from persons in th[e]
State by any means whatsoever” to file a regis-
tration statement with the Illinois Attorney
General. Ill.Rev.Stat., ch. 23, § 5102(a) (1977).
The registration statement must include a vari-
ety of information about the organization and
its fundraising activities.

Charitable organizations are required to
“maintain accurate and detailed books and rec-
ords” which ‘“shall be open to inspection at all
reasonable times by the Attorney General or
his duly authorized representative.” § 5102(f).
Registration statements filed with the Attorney
General are also open to public inspection.

6. The Village appended to its answer a copy of
an article appearing in a local newspaper. “Is
$$ Real Cause in Clean-Air Fight?” Suburban
Trib, Nov. 10. 1976, p. 1. Based on reports on
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regarding which CBE may afford assist-
ance in the evaluation and redress of
these grievances and complaints.”

The Village's answer to the complaint
averred that the foregoing allegations, even
if true, would not be material to Jthe issues
of the case, acknowledged that CBE em-
ployed “canvassers” to solicit funds, but
alleged that “CBE is primarily devoted to
raising funds for the benefit and salary of
its employees and that its charitable pur-
poses are negligible as compared with the
primary objective of raising funds.” The
Village also alleged “that more than 60% of
the funds collected [by CBE] have been
spent for benefits of employees and not for
any charitable purposes.” ¢

CBE moved for summary judgment and
filed affidavits describing its purposes and
the activities of its “canvassers” as outlined
in the complaint. One of the affidavits also
alleged that “the door-to-door canvass is the
single most important source of funds” for
CBE. A second affidavit offered by CBE
stated that in 1975 the organization spent
23.3% of its income on fundraising and
21.5% of its income on administration, and
that in 1976 these figures were 23.3% and
16.5%, respectively. The Village opposed
the motion but filed no counteraffidavits
taking issue with the factual representa-
tions in CBE'’s affidavits.

file with the Illinois Attorney General’s office,
the article stated that more than two-thirds of
the funds collected by CBE in fiscal year 1975
were spent on salaries and employee health
benefits. The article noted that in 1971 the
Illinois Attorney General had sued CBE for
failing to register its solicitors and for making
false claims that CBE was working to “‘in-
crease the size of the attorney general’s staff
and consequently their effectiveness in the
fight against pollution.”” The suit was settled
by a consent decree with CBE agreeing to reg-
ister its solicitors and to change some of the
claims it was making. The article stated that
the chief of the Charitable Trusts and Solicita-
tion Division of the Illinois Attorney General’s
office was convinced of CBE’s commitment to
environmental issues, but that his division
would continue to monitor carefully the group’s
solicitation activities.
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The District Court awarded summary
judgment to CBE. The court recognized
that although ““the government may regu-
late solicitation in order to protect the com-
munity from |fraud, [a]ny action
impinging upon the freedom of expression
and discussion must be minimal,
and intimately related to an articulated,
substantial government interest.” The
court concluded that the 75-percent require-
ment of § 22-20(g) of the Code on its face
was “a form of censorship” prohibited by
the First and Fourteenth Amendments.
Section 22-20(g) was declared void on its
face, its enforcement was enjoined, and the
Village was ordered to issue a charitable
solicitation permit to CBE.

The Court of Appeals for the Seventh
Circuit affirmed. 590 F.2d 220 (1978). ' The
court rejected the Village’s argument that
summary judgment was inappropriate be-
cause material issues of fact were disputed.
Because CBE challenged the facial validity
of the village ordinance on First Amend-
ment grounds, the court held that “any
issue of fact as to the nature of CBE'’s
particular activities is not material
and is therefore not an obstacle to the
granting of summary judgment.” Id., at
223. Like the District Court, the Court of
Appeals recognized that the Village had a
legitimate interest in regulating solicitation
to protect its residents from fraud and the
disruption of privacy, but that such regula-
tion “must be done ‘with narrow specifici-
ty’” when First Amendment interests are
affected. Id., at 223-224. The court con-
cluded that even if the 75-percent require-
ment might be valid as applied to other
types of charitable solicitation, the Village's
requirement was unreasonable on its face
because it barred solicitation by advocacy-
oriented organizations even “where it is
made clear that the contributions will be
used for reasonable salaries of those who
will gather and disseminate information rel-
evant to the organization’s purpose.” Id,,
at 226. The court distinguished National
Foundation v. Fort Worth, 415 F.2d 41
(CA5 1969), cert. denied, 396 U.S. 1040, 90
S.Ct. 688, 24 L.Ed.2d 684 (1970), which up-

held an ordinance authorizing denial of
charitable solicitation permits to organiza-
tions with excessive solicitation costs, on
the ground that although the Fort Worth
ordinance deemed unreasonable solicitation

costs in excess of_J]20 percent of gross re- _|ezs

ceipts, it nevertheless permitted organiza-
tions that demonstrated the reasonableness
of such costs to obtain solicitation permits.

We granted certiorari, 441 U.S. 922, 99
S.Ct. 2029, 60 L.Ed.2d 395 (1979), to review
the Court of Appeals’ determination that
the village ordinance violates the First and
Fourteenth Amendments.

II

It is urged that the ordinance should be
sustained because it deals only with solicita-
tion and because any charity is free to
propagate its views from door to door in the
Village without a permit as long as it re-
frains from soliciting money. But this rep-
resents a far too limited view of our prior
cases relevant to canvassing and soliciting
by religious and charitable organizations.

In Schneider v. State, 308 U.S. 147, 60
S.Ct. 146, 84 L.Ed. 155 (1939), a canvasser
for a religious society, who passed out book-
lets from door to door and asked for contri-
butions, was arrested and convicted under
an ordinance which prohibited canvassing,
soliciting, or distribution of circulars from
house to house without a permit, the is-
suance of which rested much in the discre-
tion of public officials. The state courts
construed the ordinance as aimed mainly at
house-to-house canvassing and solicitation.
This distinguished the case from Lovell v.
Griffin, 303 U.S. 444, 58 S.Ct. 666, 82 L.Ed.
949 (1938), which had invalidated on its face
and on First Amendment grounds an ordi-
nance criminalizing the distribution of any
handbill at any time or place without a
permit. Because the canvasser’s conduct
“amounted to the solicitation of
money contributions without a permit”
Schneider, supra, at 159, 60 S.Ct., at 150,
and because the ordinance was thought to
be valid as a protection against fraudulent
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solicitations, the conviction was sustained.
This Court disagreed, noting that the ordi-
nance applied not only to religious canvass-
ers but also to “one who wishes to present
his views on political, social or economic
questions,” 308 U.S., at 163, 60 S.Ct., at 152,
and holding that the city could not, in the
name of preventing fraudulent appeals,
subject jdoor-to-door advocacy and the com-
munication of views to the discretionary
permit requirement. The Court pointed out
that the ordinance was not limited to those
“who canvass for private profit,” ibid., and
reserved the question whether “commercial
soliciting and canvassing” could be validly
subjected to such controls. Id., at 165, 60
S.Ct., at 152.

Cantwell v. Connecticut, 310 U.S. 296, 60
S.Ct. 900, 84 L.Ed. 1213 (1940), involved a
state statute forbidding the solicitation of
contributions of anything of value by reli-
gious, charitable, or philanthropic causes
without obtaining official approval. Three
members of a religious group were convict-
ed under the statute for selling books, dis-
tributing pamphlets, and soliciting contribu-
tions or donations. Their convictions were
affirmed in the state courts on the ground
that they were soliciting funds and that the
statute was valid as an attempt to protect
the public from fraud. This Court set aside
the convictions, holding that although a
“general regulation, in the public interest,
of solicitation, which does not involve any
religious test and does not unreasonably
obstruct or delay the collection of funds, is
not open to any constitutional objection,”
id., at 305, 60 S.Ct. at 904, to “condition the
solicitation of aid for the perpetuation of
religious views or systems upon a license,
the grant of which rests in the exercise of a
determination by state authority as to what
is a religious cause,” id., at 307, 60 S.Ct., at
904905, was considered to be an invalid
prior restraint on the free exercise of reli-
gion. Although Cantwell turned on the
free exercise clause, the Court has subse-
quently understood Cantwell to have im-
plied that soliciting funds involves interests
protected by the First Amendment’s guar-
antee of freedom of speech. Virginia Phar-
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macy Board v. Virginia Citizens Consumer
Council, 425 U.S. 748, 761, 96 S.Ct. 1817,
1825, 48 L.Ed.2d 346 (1976); Bates v. State
Bar of Arizona, 433 U.S. 350, 363, 97 S.Ct.
2691, 2698, 56 L.Ed.2d 810 (1977).

In Valentine v. Chrestensen, 316 U.S. 52,
62 S.Ct. 920, 86 L.Ed. 1262 (1942), an arrest
was made for distributing on the public
streets a commercial advertisement in viola-
tion of an ordinance forbidding this distri-
bution. Addressing the question left open
in Schneider,_|the Court recognized that
while municipalities may not unduly restrict
the right of communicating information in
the public streets, the “Constitution imposes
no such restraint on government as respects
purely commercial advertising.” 316 U.S,,
at 54, 62 S.Ct., at 921. The Court reasoned
that unlike speech “communicating infor-
mation and disseminating opinion” commer-
cial advertising implicated only the solic-
itor’s interest in pursuing “a gainful occu-
pation.” Ibid.

The following Term in Jamison v. Texas,
318 U.S. 413, 63 S.Ct. 669, 87 L.Ed. 869
(19438), the Court, without dissent, and with
the agreement of the author of the Chres-
tensen opinion, held that although purely
commercial leaflets could be banned from
the streets, a State could not “prohibit the
distribution of handbills in the pursuit of a
clearly religious activity merely because the
handbills invite the purchase of books for
the improved understanding of the religion
or because the handbills seek in a lawful
fashion to promote the raising of funds for
religious purposes.” 318 U.S., at 417, 63
S.Ct., at 672. The Court reaffirmed what it
deemed to be an identical holding in
Schneider, as well as the ruling in Cantwell
that “a state might not prevent the collec-
tion of funds for a religious purpose by
unreasonably obstructing or delaying their
collection.” 318 U.S., at 417, 63 S.Ct., at
672. See also, Largent v. Texas, 318 U.S.
418, 63 S.Ct. 667, 87 L.Ed. 873 (1943).

In the course of striking down a tax on
the sale of religious literature, the majority
opinion in Murdock v. Pennsylvania, 319
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U.S. 105, 63 S.Ct. 870, 87 L.Ed. 1292 (1943),
reiterated the holding in Jamison that the
distribution of handbills was not trans-
formed into an unprotected commercial ac-
tivity by the solicitation of funds. Recog-
nizing that drawing the line between purely
commercial ventures and protected distribu-
tions of written material was a difficult
task, the Court went on to hold that the
sale of religious literature by itinerant
evangelists in the course of spreading their
doctrine was not a commercial enterprise
beyond the protection of the First Amend-
ment.

On the same day, the Court invalidated a
municipal ordinance that forbade the door-
to-door distribution of handbills,_jcirculars,
or other advertisements. None of the justi-
fications for the general prohibition was
deemed sufficient; the right of the individ-
ual resident to warn off such solicitors was
deemed sufficient protection for the privacy
of the citizen. Martin v. Struthers, 319
U.S. 141, 63 S.Ct. 862, 87 L.Ed. 1313 (1943).
On its facts, the case did not involve the
solicitation of funds or the sale of litera-
ture.

Thomas v. Collins, 323 U.S. 516, 65 S.Ct.
315, 89 L.Ed. 430 (1945), held that the First
Amendment barred enforcement of a state
statute requiring a permit before soliciting
membership in any labor organization. So-
licitation and speech were deemed to be so
intertwined that a prior permit could not be
required. The Court also recognized that
“espousal of the cause of labor is entitled to
no higher constitutional protection than the
espousal of any other lawful cause.” Id., at
538, 65 S.Ct., at 326. The Court rejected
the notion that First Amendment claims
could be dismissed merely by urging “that
an organization for which the rights of free
speech and free assembly are claimed is one
‘engaged in business activities’ or that the
individual who leads it in exercising these
rights receives compensation for doing so.”
Id., at 531, 65 S.Ct., at 323. Concededly, the
“collection of funds” might be subject to
reasonable regulation, but the Court ruled
that such regulation “must be done, and the

restriction applied, in such a manner as not
to intrude upon the rights of free speech
and free assembly.” Id., at 540-541, 65
S.Ct., at 3217.

In 1951, Breard v. Alexandria, 341 U.S.
622, 71 S.Ct. 920, 95 L.Ed. 1233, was decid-
ed. That case involved an ordinance mak-
ing it criminal to enter premises without an
invitation to sell goods, wares, and mer-
chandise. The ordinance was sustained as
applied to door-to-door solicitation of maga-
zine subscriptions. The Court held that the
sale of literature introduced “a commercial
feature,” id., at 642, 71 S.Ct., at 932, and
that the householder’s interest in privacy
outweighed any rights of the publisher to
distribute magazines by uninvited entry on
private property. The Court’s opinion,
however, did not indicate that the solicita-
tion of gifts or contributions by religious or
charitable organizations should be deemed
commercial activities, nor did the facts of

Breard involve the sale of religious litera- _)ss2

ture or similar materials. Martin v. Struth-
ers, supra, was distinguished but not over-
ruled.

Hynes v. Mayor of Oradell, 425 U.S. 610,
96 S.Ct. 1755, 48 L.Ed.2d 243 (1976), dealt
with a city ordinance requiring an identifi-
cation permit for canvassing or soliciting
from house to house for charitable or politi-
cal purposes. Based on its review of prior
cases, the Court held that soliciting and
canvassing from door to door were subject
to reasonable regulation so as to protect the
citizen against crime and undue annoyance,
but that the First Amendment required
such controls to be drawn with “ ‘narrow
specificity.’” Id., at 620, 96 S.Ct., at 1760.
The ordinance was invalidated as unaccept-
ably vague.

[1-3] Prior authorities, therefore, clear-
ly establish that charitable appeals for
funds, on the street or door to door, involve
a variety of speech interests—communica-
tion of information, the dissemination and
propagation of views and ideas, and the
advocacy of causes—that are within the
protection of the First Amendment. Solic-
iting financial support is undoubtedly sub-
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ject to reasonable regulation but the latter
must be undertaken with due regard for
the reality that solicitation is characteristi-
cally intertwined with informative and per-
haps persuasive speech seeking support for
particular causes or for particular views on
economic, political, or social issues, and for
the reality that without solicitation the flow
of such information and advocacy would
likely cease. Canvassers in such contexts
are necessarily more than solicitors for
money. Furthermore, because charitable
solicitation does more than inform private
economic decisions and is not primarily con-
cerned with providing information about
the characteristics and costs of goods and
services, it has not been dealt with in our
cases as a variety of purely commercial
speech.”

I

The issue before us, then, is not whether
charitable solicitations in residential neigh-
borhoods are within the protections of the
First Amendment. It is clear that they are.
“[OJur cases long have protected speech
even though it is in the form of
a solicitation to pay or contribute money,
New York Times Co. v. Sullivan, [376 U.S.
254, 84 S.Ct. 710, 11 L.Ed.2d 686 (1964)].”
Bates v. State Bar of Arizona, 433 U.S., at
363, 97 S.Ct., at 2699.

The issue is whether the Village has exer-
cised its power to regulate solicitation in
such a manner as not unduly to intrude
upon the rights of free speech. Hynes v.
Mayor of Oradell, supra, 425 U.S., at 616, 95
S.Ct., at 1758. In pursuing this question we
must first deal with the claim of the Village

7. To the extent that any of the Court’s past
decisions discussed in Part II hold or indicate
that commercial speech is excluded from First
Amendment protections, those decisions, to
that extent, are no longer good law. Virginia
Pharmacy Board v. Virginia Citizens Consumer
Council, 425 U.S. 748, 758-759, 762, 96 S.Ct.
1817, 1823-1824, 1825, 48 L.Ed.2d 346 (1976).
For the purposes of applying the overbreadth
doctrine, however, see infra, at 834835, it re-
mains relevant to distinguish between commer-
cial and noncommercial speech. Bates v. State
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that summary judgment was improper be-
cause there was an unresolved factual dis-
pute concerning the true character of CBE’s
organization. Although CBE’s affidavits in
support of its motion for summary judg-
ment and describing its interests, the activi-
ties of its canvassers, and the percentage of
its receipts devoted to salaries and adminis-
trative expenses were not controverted, the
District Court made no findings with re-
spect to the nature of CBE’s activities; and
the Court of Appeals expressly stated that
the facts with respect to the internal affairs
and operations of the organization were
immaterial to a proper resolution of the
case. The Village claims, however, that it
should have had a chance to prove that the
T5-percent requirement is valid as applied
to CBE because CBE spends so much of its
resources for the benefit of its employees
that it may appropriately be deemed an
organization existing for private profit
rather than for charitable purposes.

[4,5] We agree with the Court of Ap-

peals that CBE was entitled to its judgment _]1634

of facial invalidity if the ordinance purport-
ed to prohibit canvassing by a substantial
category of charities to which the 75-per-
cent limitation could not be applied consist-
ently with the First and Fourteenth
Amendments, even if there was no demon-
stration that CBE itself was one of these
organizations.®? Given a case or controver-
sy, a litigant whose own activities are un-
protected may nevertheless challenge a
statute by showing that it substantially
abridges the First Amendment rights of
other parties not before the court.
Grayned v. City of Rockford, 408 U.S. 104,
114-121, 92 S.Ct. 2294, 2302-2306, 33

Bar of Arizona, 433 U.S. 350, 381, 97 S.Ct.
2691, 2707, 56 L.Ed.2d 810 (1977).

8. CBE defends the rationale of the Court of
Appeals, but it also asserts that the facts con-
cerning its purposes and its operations were
uncontroverted and are sufficiently complete to
demonstrate that the 75-percent limitation is
invalid as applied to it. As a respondent, CBE
is entitled to urge its position although the
Court of Appeals did not reach it; but we need
not pursue it since we do not conclude that the
Court of Appeals was in error.
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L.Ed.2d 222 (1972); Chaplinsky v. New
Hampshire, 315 U.S. 568, 62 S.Ct. 766, 86
L.Ed. 1031 (1942); Schneider v. State, 308
U.S, at 162-165, 60 S.Ct., at 151-152; Lo-
vell v. Griffin, 303 U.S., at 451, 58 S.Ct., at
668; Thornhill v. Alabama, 310 U.S. 88, 97,
60 S.Ct. 736, 741, 84 L.Ed. 1093 (1940). See
also the discussion in Broadrick v. Oklaho-
ma, 413 U.S. 601, 612-616, 93 S.Ct. 2908,
2915-2918, 37 L.Ed.2d 830 (1973), and in
Bigelow v. Virginia, 421 U.S. 809, 815-817,
95 S.Ct. 2222, 2229-2230, 44 L.Ed.2d 600
(1975). In these First Amendment con-
texts, the courts are inclined to disregard
the normal rule against permitting one
whose conduct may validly be prohibited to
challenge the proscription as it applies to
others because of the possibility that pro-
tected speech or associative activities may
be inhibited by the overly broad reach of
the statute.

We have declared the overbreadth doc-
trine to be inapplicable in certain commer-
cial speech cases, Bates v. State Bar of
Arizona, supra, 433 U.S., at 381, 97 S.Ct., at
2707, but as we have indicated, that limita-
tion does not concern us here. The Court of
Appeals was thus free to inquire whether
§ 22-20(g) was overbroad, a question of law
that involved no dispute about the charac-
teristics of CBE. On this basis, proceeding
to rule on the merits of Jthe summary judg-
ment was proper. As we have indicated,
we also agree with the Court of Appeals’
ruling on the motion.

9. The village ordinance requires all charitable
organizations that seek “to solicit contributions
from persons in the village by door-to-door
solicitation or the use of public streets and
public ways” to obtain a charitable solicitation
permit. Code § 22-20. Solicitation without a
permit is prohibited. Schaumburg Ordinance
No. 1052, § 1 (1974). Unlike the ordinance
upheld in National Foundation v. Fort Worth,
415 F.2d 41 (CA5 1969), cert. denied, 396 U.S.
1040, 90 S.Ct. 688, 24 L.Ed.2d 684 (1970), the
village ordinance has no provision permitting
an organization unable to comply with the 75-
percent requirement to obtain a permit by dem-
onstrating that its solicitation costs are never-
theless reasonable. Moreover, because compli-
ance with the 75-percent requirement depends

835

v
[6] Although indicating that the 75-per-
cent limitation might be enforceable

against the more “traditional charitable or-
ganizations” or “where solicitors represent
themselves as mere conduits for contribu-
tions,” 590 F.2d, at 225, 226, the Court of
Appeals identified a class of charitable or-
ganizations as to which the 75-percent rule
could not constitutionally be applied. These
were the organizations whose primary pur-
pose is not to provide money or services for
the poor, the needy or other worthy objects
of charity, but to gather and disseminate
information about and advocate positions
on matters of public concern. These organ-
izations characteristically use paid solicitors
who “necessarily combine” the solicitation
of financial support with the “functions of
information dissemination, discussion, and
advocacy of public issues.” Id, at 225.
These organizations also pay other employ-
ees to obtain and process the necessary in-
formation and to arrive at and announce in
suitable form the organizations’ preferred
positions on the issues of interest to them.
Organizations of this kind, although they
might pay only reasonable salaries, would
necessarily spend more than 25 percent of
their budgets on salaries and administrative
expenses and would be completely barred
from solicitation in the Village.? The Court

of Appeals_|concluded that such a prohibi- _| 636

tion was an unjustified infringement of the
First and Fourteenth Amendments.

on organizations’ receipts and expenses during
the previous year, there appears to be no way
an organization can alter its spending patterns
to comply with the ordinance in the short run.
Thus, the village ordinance effectively bars all
in-person solicitation by organizations who
spent more than one-quarter of their receipts in
the previous year on salaries and administra-
tive expenses.

Although there is some suggestion that or-
ganizations unable to comply with the 75-per-
cent requirement may be able to obtain com-
mercial solicitation permits, the ordinance gov-
erning issuance of such permits appears to ap-
ply only to solicitors offering goods or services
for sale. Code § 22-6.



_Les7

836

We agree with the Court of Appeals that
the 75-percent limitation is a direct and
substantial limitation on protected activity
that cannot be sustained unless it serves a
sufficiently strong, subordinating interest
that the Village is entitled to protect. We
also agree that the Village’s proffered justi-
fications are inadequate and that the ordi-
nance cannot survive scrutiny under the
First Amendment.

The Village urges that the 75-percent re-
quirement is intimately related to substan-
tial governmental interests “in protecting
the public from fraud, crime and undue
annoyance.” These interests are indeed
substantial, but they are only peripherally
promoted by the 75-percent requirement
and could be sufficiently served by meas-
ures less destructive of First Amendment
interests.

Prevention of fraud is the Village's prin-
cipal justification for prohibiting solicita-
tion by charities that spend more than one-
quarter of their receipts on salaries and
administrative expenses. The submission is
that any organization using more than 25
percent of its receipts on fundraising, sala-
ries, and overhead is not a charitable, but a
commercial, for profit enterprise and that
to permit it to represent itself as a charity
is fraudulent. But, as the Court of Appeals
recognized, this cannot be true of those
organizations that are primarily engaged in
research, advocacy, or public education and
that use their own paid staff to carry out
these functions as well as Jto solicit finan-
cial support. The Village, consistently with

10. There is no dispute that organizations of the
kind described in CBE'’s affidavits are con-
sidered to be nonprofit, charitable organiza-
tions under both federal and state law, despite
the fact that they devote more than one-quarter
of their receipts to salaries and administrative
expenses. The costs incurred by charitable or-
ganizations conducting fundraising campaigns
can vary dramatically depending upon a wide
range of variables, many of which are beyond
the control of the organization.

11. The Village Code, for example, already con-
tains direct proscriptions of fraud by commer-
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the First Amendment, may not label such
groups “fraudulent” and bar them from
canvassing on the streets and house to
house.!® Nor may the Village lump such
organizations with those that in fact are
using the charitable label as a cloak for
profitmaking and refuse to employ more
precise measures to separate one kind from
the other. The Village may serve its legiti-
mate interests, but it must do so by narrow-
ly drawn regulations designed to serve
those interests without unnecessarily inter-
fering with First Amendment freedoms.
Hynes v. Mayor of Oradell, 425 U.S., at 620,
96 S.Ct., at 1760; First National Bank of
Boston v. Bellotti, 435 U.S. 765, 786, 98
S.Ct. 1407, 1421 (1978). “Broad prophylac-
tic rules in the area of free expression are
suspect. Precision of regulation must be
the touchstone . . ..” NAACP v. But-
ton, 371 U.S. 415, 438, 83 S.Ct. 328, 340, 9
L.Ed.2d 405 (1963) (citations omitted).

The Village's legitimate interest in pre-
venting fraud can be better served by
measures less intrusive than a direct prohi-
bition on solicitation. Fraudulent misrepre-
sentations can be prohibited and the penal
laws used to punish such conduct directly.
Schneider v. State, 308 U.S., at 164, 605
S.Ct., at 152; Cantwell v. Connecticut, 310
U.S,, at 306, 60 S.Ct., at 904; Virginia Phar-
macy Board v. Virginia Citizens Consumer
Council, 425 U.S., at 771, 96 S.Ct., at 1830.11

Efforts to_lpromote disclosure of the fi- _|é3s

nances of charitable organizations also may
agsist in preventing fraud by informing the
public of the ways in which their contribu-

cial solicitors. Section 22-12 makes it “unlaw-
ful for any peddler or solicitor to cheat, deceive
or fraudulently misrepresent, whether through
himself or through an employee, while acting
as a peddler or solicitor in the village. . .”
Unlike the situation in Ohralik v. Ohio State
Bar Assn., 436 U.S. 447, 98 S.Ct. 1912, 56
L.Ed.2d 444 (1978), where we upheld discipli-
nary action taken against an attorney who so-
licited accident victims for the purpose of ob-
taining remunerative employment, charitable
solicitation is not so inherently conducive to
fraud and overreaching as to justify its prohibi-
tion.
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tions will be employed.? Such measures
may help make contribution decisions more
informed, while leaving to individual choice
the decision whether to contribute to organ-
izations that spend large amounts on sala-
ries and administrative expenses.

We also fail to perceive any substantial
relationship between the 75-percent re-
quirement and the protection of public safe-
ty or of residential privacy. There is no
indication that organizations devoting more
than one-quarter of their funds to salaries
and administrative expenses are any more
likely to employ solicitors who would be a
threat to public safety than are other chari-
table organizations.’® Other provisions in
the ordinance that are not challenged here,
such as the provision making it unlawful
for charitable organizations to use convicted
felons as solicitors, Code § 22-23, may bear
some relation to public safety; the 75-per-
cent requirement does not.

The 75-percent requirement is related to
the protection of privacy only in the most
indirect of ways. As the Village concedes,
householders are equally disturbed by solici-
tation on behalf of organizations satisfying
the 75-percent requirement as they are by
solicitation on behalf of other organizations.
The 75-percent requirement protects priva-
cy only by reducing the total number of
solicitors, as would any prohibition on solici-
tation. The ordinance is not directed to the
unique privacy interests of persons residing
in their homes |because it applies not only
to door-to-door solicitation, but also to solic-
itation on “public streets and public ways.”
§ 22-20. Other provisions of the ordinance,
which are not challenged here, such as the
provision permitting homeowners to bar so-
licitors from their property by posting signs
reading “No Solicitors or Peddlers Invited,”
§ 22-24, suggest the availability of less
intrusive and more effective measures to
protect privacy. See Rowan v. Post Office

12. Illinois law, for example, requires charitable
organizations to register with the State Attor-
ney General’s Office and to report certain infor-
mation about their structure and fundraising
activities. 1ll.Rev.Stat., ch. 23, § 5102(a)
(1977). See n. 5, supra.

Dept., 397 U.S. 728, 90 S.Ct. 1484, 25
L.Ed.2d 736 (1970); Martin v. Struthers,
319 U.S, at 148, 63 S.Ct., at 865.

The 75-percent requirement in the village
ordinance plainly is insufficiently related to
the governmental interests asserted in its
support to justify its interference with pro-
tected speech. “Frauds may be denounced
as offenses and punished by law. Trespass-
es may similarly be forbidden. If it is said
that these means are less efficient and con-
venient than [deciding in ad-
vance] what information may be dissemi-
nated from house to house, and who may
impart the information, the answer is that
considerations of this sort do not empower a
municipality to abridge freedom of speech
and press.” Schneider v. State, supra, 308
U.S., at 164, 60 S.Ct., at 152.

We find no reason to disagree with the
Court of Appeals’ conclusion that § 22—
20(g) is unconstitutionally overbroad. Its
judgment is therefore affirmed.

It is so ordered.

Mr. Justice REHNQUIST, dissenting.

The Court holds that Art. III of the
Schaumburg Village Code is unconstitution-
al as applied to prohibit respondent Citizens
for a Better Environment (CBE) from solic-
iting contributions door to door. If read in
isolation, today’s decision might be defensi-
ble. When combined with this Court’s ear-
lier pronouncements on the subject, how-
ever, today’s decision relegates any local
government interested in regulating door-
to-door activities to the role of Sisyphus.

The Court’s opinion first recites the litany
of language from 40 years of decisions in

which this Court has considered various Jre- _]640

strictions on the right to distribute informa-
tion or solicit door to door, concluding from
these decisions that “charitable appeals for

13. Indeed, solicitation by organizations em-
ploying paid solicitors carefully screened in ad-
vance may be even less of a threat to public
safety than solicitation by organizations using
volunteers.
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funds, on the street or door to door, involve
a variety of speech interests that
are within the protection of the First
Amendment.” Ante, at 833-834. I would
have thought this proposition self-evident
now that this Court has swept even the
most banal commercial speech within the
ambit of the First Amendment. See Vir-
ginia Pharmacy Board v. Virginia Citizens
Consumer Council, 425 U.S. 748, 96 S.Ct.
1817, 48 L.Ed.2d 346 (1976). But, having
arrived at this conclusion on the basis of
earlier cases, the Court effectively departs
from the reasoning of those cases in discuss-
ing the limits on Schaumburg’s authority to
place limitations on so-called “charitable”
solicitors who go from house to house in the
village.

The Court’s neglect of its prior prece-
dents in this regard is entirely understanda-
ble, since the earlier decisions striking down
various regulations covering door-to-door
activities turned upon factors not present in
the instant case. A plurality of these deci-
sions turned primarily, if not exclusively,
upon the amount of discretion vested in
municipal authorities to grant or deny per-
mits on the basis of vague or even non-exis-
tent criteria. See Schneider v. State, 308
U.S. 147, 163-164, 60 S.Ct. 146, 151-152, 84
L.Ed. 155 (1939); Cantwell v. Connecticut,
310 U.S. 296, 305-306, 60 S.Ct. 900, 904, 84
L.Ed. 1213 (1940); Largent v. Texas, 318
U.S. 418, 422, 63 S.Ct. 667, 669, 87 L.Ed. 873
(1943); Hynes v. Mayor of Oradell, 425 U.S.
610, 620-621, 96 S.Ct. 1755, 1760-1761, 48
L.Ed.2d 243 (1976). In Schneider, for ex-
ample, the Court invalidated such an ordi-
nance as applied to Jehovah’s Witnesses
because “[i]n the end, [the applicant’s] liber-
ty to communicate with the residents of the
town at their homes depends upon the exer-
cise of the officer’s discretion.” 308 U.S., at
164, 60 S.Ct., at 152. These cases clearly do
not control the validity of Schaumburg’s
ordinance, which leaves virtually no discre-
tion in the hands of the licensing authority.

Another line of earlier cases involved the
distribution of information, as opposed to
requests for contributions. Martin v.
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Struthers, 319 U.S. 141, 63 S.Ct. 862, 87
L.Ed. 1313 (19438), for example, dealt with

_1Jehovah’s Witnesses who had gone door to _|s4!

door with invitations to a religious meeting
despite a local ordinance prohibiting distri-
bution of any “handbills, circulars or other
advertisements” door to door. The Court
noted that such an ordinance “limits the
dissemination of knowledge,” and that it
could “serve no purpose but that forbidden
by the Constitution, the naked restriction of
the dissemination of ideas.” Id., at 144,
147, 63 S.Ct., at 865.

Here, however, the challenged ordinance
deals not with the dissemination of ideas,
but rather with the solicitation of money.
That the Martin Court would have found
this distinction important is apparent not
only from Martin’s emphasis on the dissem-
ination of knowledge, but also from various
other decisions of the same period. In
Breard v. Alexandria, 341 U.S. 622, 71 S.Ct.
920, 95 L.Ed. 1233 (1951), for example, the
Court upheld an ordinance prohibiting “so-
licitors, peddlers, hawkers, itinerant mer-
chants or transient vendors of merchandise”
from entering private property without per-
mission. The petitioner in Breard had been
going door to door soliciting subscriptions
for magazines. Despite petitioner’s invoca-
tion of both freedom of speech and freedom
of the press, the Court distinguished the
“commercial feature” of the transactions
from their informational overtone. See id.,
at 642, 71 S.Ct., at 982. Because Martin
“was narrowly limited to the precise fact of
the free distribution of an invitation to
religious services,” the Court found that it
was “not necessarily inconsistent with the
conclusion reached in this case.” 341 U.S,,
at 643, 71 S.Ct., at 933.

Shunning the guidance of these cases, the
Court sets out to define a new category of
solicitors who may not be subjected to regu-
lation. According to the Court, Schaum-
burg cannot prohibit door-to-door solicita-
tion for contributions by “organizations
whose primary purpose is . to
gather and disseminate information about
and advocate positions on matters of public
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concern.” Ante, at 835. In another portion
of its opinion, the majority redefines this
immunity as extending to all Jorganizations
“primarily engaged in research, advocacy,
or public education and that use their own
paid staff to carry out these functions as
well as to solicit financial support.” Ante,
at 836. This result—or perhaps, more accu-
rately, these results—seem unwarranted by
the First and Fourteenth Amendments for
three reasons.

First, from a legal standpoint, the Court
invites municipalities to draw a line it has
already erased. Today’s opinion strongly,
and I believe correctly, implies that the
result here would be otherwise if CBE’s
primary objective were to provide “infor-
mation about the characteristics and costs
of goods and services,” ante, at 834, rather
than to “advocate positions on matters of
public concern.” Ante, at 835. Four years
ago, however, the Court relied upon the
supposed bankruptey of this very distinction
in overturning a prohibition on advertising
by pharmacists. See Virginia Pharmacy
Board v. Virginia Citizens Consumer Coun-
cil, supra. According to Virginia Pharma-
cy, while “not all commercial messages con-
tain the same or even a very great public
interest element[,] [t]here are few to which
such an element . . . could not be
added.” 425 U.S., at 764, 96 S.Ct., at 1827.
This and other considerations led the Court
in that case to conclude that “no line be-
tween publicly ‘interesting’ or ‘important’

1. In this regard, I find somewhat surprising the
Court’s reference to the ordinance considered
in National Foundation v. Fort Worth, 415 F.2d
41 (CA5 1969), cert. denied, 396 U.S. 1040, 90
S.Ct. 688, 24 L.Ed.2d 684 (1970), as if it were
an improvement on Schaumburg’s ordinance.
See ante, at 835-836, n. 9. Fort Worth requires
solicitors to demonstrate that the cost of solic-
iting will not exceed 20 percent of the amount
expected to be raised. The Court finds appeal,
however, in the ability of Fort Worth’s officials
to waive that requirement if the applicant can
show that the costs of solicitation are ‘“‘not
unreasonable.” See 415 F.2d, at 44, n. 2. Giv-
en the potential for abuse of this open-ended
grant of discretion, I would think that Fort
Worth’s ordinance would be more, not less,
suspect than Schaumburg’s.

_kind could ever be drawn.”

commercial advertising and the opposite
Id., at 765, 96
S.Ct., at 1827. To the extent that the Court
found such a line elusive in Virginia Phar-
macy, 1 venture to suggest that the Court,
as well as local legislators, will find the line
equally elusive in the context of door-to-
door solicitation.

Second, from a practical standpoint, the
Court gives absolutely no guidance as to
how a municipality might identify those
organizations ‘“whose primary purpose is
. to gather and disseminate infor-
mation about and advocate positions on
matters of public concern,” and which are
therefore exempt from Art. III. Earlier
cases do provide one guideline: the munici-
pality must rely on objective criteria, since

reliance Jupon official discretion in any sig- _] 643

nificant degree would clearly run afoul of
Schneider, Cantwell, Largent, and Hynes.!
In requiring municipal authorities to use
“more precise measures to separate” consti-
tutionally preferred organizations from
their less preferred counterparts, ante, at
836, the Court would do well to remember
that these local bodies are poorly equipped
to investigate and audit the various persons
and organizations that will apply to them
for preferred status. Stripped of discre-
tion, they must be able to resort to a line-
drawing test capable of easy and reliable
application without the necessity for an ex-
haustive case-by-case investigation of each
applicant.2

2. The Court implies that an organization’s eligi-
bility for tax-exempt status under state or fed-
eral law could determine its eligibility for pre-
ferred constitutional status in its fundraising
efforts. See ante, at 836, n. 10. Such a rule,
although superficially appealing, suffers from
serious drawbacks. The availability of such
exemptions and deductions is a matter of legis-
lative grace, not constitutional privilege. See
Commissioner v. Sullivan, 356 U.S. 27, 28, 78
S.Ct. 512, 513, 2 L.Ed.2d 559 (1958). See also
Lewyt Corp. v. Commissioner, 349 U.S. 237,
240, 75 S.Ct. 736, 739, 99 L.Ed. 1029 (1955).
Indeed, prior to the Tax Reform Act of 1976, a
federal exemption was not available to any
organization that devoted a ‘‘substantial part”
of its activities to attempts “to influence legis-
lation.” See 26 U.S.C. § 501(c)(3), as amended
by Pub.L. 94455, 90 Stat. 1727. See also 1976
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_1Finally, I believe that the Court overesti-
mates the value, in a constitutional sense,
of door-to-door solicitation for financial
contributions and simultaneously underesti-
mates the reasons why a village board
might conclude that regulation of such ac-
tivity was necessary. In Hynes v. Mayor of
Oradel, this Court referred with approval to
Professor Zechariah Chafee’s observation
that “[o]f all the methods of spreading un-
popular ideas, [house-to-house canvassing]
seems the least entitled to extensive protec-
tion.” 425 U.S,, at 619, 96 S.Ct., at 1760,
quoting Z. Chafee, Free Speech in the Unit-
ed States 406 (1954). While such activity
may be worthy of heightened protection
when limited to the dissemination of infor-
mation, see, e. g., Martin v. Struthers, 319
U.S. 141, 63 S.Ct. 862, 87 L.Ed.2d 1313
(1943), or when designed to propagate reli-
gious beliefs, see, e. g., Cantwell v. Connect-
icut, 810 U.S. 296, 60 S.Ct. 900, 84 L.Ed.2d
1213 (1948), I believe that a simple request
for money lies far from the core protections
of the First Amendment as heretofore in-
terpreted. In the case of such solicitation,
the community’s interest in ensuring that
the collecting organization meet some ob-
jective financial criteria is indisputably val-
id. Regardless of whether one labels non-
charitable solicitation “fraudulent,” nothing
in the United States Constitution should
prevent residents of a community from
making the collective judgment that certain
worthy charities may solicit door to door
while at the same time insulating them-
selves against panhandlers, profiteers, and
peddlers.

The central weakness of the Court’s deci-
sion, I believe, is its failure to recognize, let
alone confront, the two most important is-
sues in this case: how does one define a
“charitable” organization, and to which au-
thority in our federal system is application

U.S.Code Cong. & Admin.News, pp. 2897,
4104-4109. Even today there are strict limita-
tions on the amount a tax-exempt organization
can spend on such activities. See 26 U.S.C.
§ 501(h). Nevertheless, I imagine that the lob-
bying activities previously excluded from, and
now closely regulated by, § 501 would lie close
to the core of those activities that the Court
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of that definition confided? I would uphold
Schaumburg’s ordinance as applied to CBE

because that ordimance, while perhaps too _| 845

strict to suit some tastes, affects only door-
to-door solicitation for financial contribu-
tions, leaves little or no discretion in the
hands of municipal authorities to “censor”
unpopular speech, and is rationally related
to the community’s collective desire to be-
stow its largess upon organizations that are
truly “charitable.” I therefore dissent.
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Action was brought challenging the
constitutionality of New York statute au-
thorizing the use of public funds to reim-
burse church-sponsored and secular nonpub-
lic schools for performing various testing
and reporting services mandated by state
law. A Three-Judge District Court, 414
F.Supp. 1174, held the statute unconstitu-
tional. The Supreme Court, 433 U.S. 902,
97 S.Ct. 2963, 53 L.Ed.2d 1086, vacated and
remanded. Upon remand, the District
Court, 461 F.Supp. 1123, held that the stat-

seeks to protect. For this reason, I cannot
believe that the Court bases CBE's First
Amendment protection on such sandy soil.
Yet it gives no indication what other objective-
ly verifiable characteristics might render an
organization eligible for preferred status under
the First Amendment.



