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Charitable  organizations, professional
charitable solicitors and others filed action
challenging constitutionality of North Car-
olina law regarding solicitation of funds for
charitable purposes. The United States
District Court for the Eastern District of
North Carolina, 635 F.Supp. 256, W. Earl
Britt, Chief Judge, found licensing and dis-
closure provisions unconstitutional, and the
state appealed. The Court of Appeals for
the Fourth Circuit, 817 ¥.2d 102, affirmed,
and the state appealed. The Supreme
Court, Justice Brennan, held that: (1) stat-
ute regulating solicitation of charitable con-
tributions is subject to review under strict
scrutiny standard; (2) state’s definition of
reasonable fee, using percentages, was not
narrowly tailored to state’s interest in pre-
venting fraud; (8) requirement that profes-
sional fund raisers disclose a potential do-
nor’s percentage of charitable contributions
collected during previous year which were
actually turned over to charity was unduly
burdensome and unconstitutional; and (4)
licensing requirement for professional fund
raisers was unconstitutional.

Affirmed.

Justice Scalia filed an opinion concur-
ring in part and concurring in judgment.

Justice Stevens filed an opinion concur-
ring in part and dissenting in part.

Chief Justice Rehnquist filed a dissent-
ing opinion in which Justice O’Connor
joined.
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1. Constitutional Law ¢=90.1(1.1)

The solicitation of charitable contribu-
tions is protected speech, and thus using
percentages to decide the legality of a fund
raiser’s fee is not narrowly tailored to the
state’s interest in preventing fraud.
US.C.A. Const.Amend. 1; N.C.G.S.
§ 131C-1 et seq.

2. Constitutional Law €=90.1(1.1)

A state’s three-tiered, percentage-
based definition of “unreasonable” nature
of fees paid to professional fund raisers
under statute regulating charitable solicita-
tion practices was subject to strict scrutiny
under the First Amendment. TU.S.C.A.
Const.Amend. 1; N.C.G.S. § 131C-1 et seq.

3. Constitutional Law €=90(1)

Under the First Amendment, it is pre-
sumed that speakers, not the government,
know best what they want to say and how
to say it. U.S.C.A. Const.Amend. 1.

4. Charities &»41Y%
Constitutional Law <=90.1(1.1)

State’s regulation of charitable solicita-
tion practices by professional fund raisers,
which defined redsonableness of fees using
percentages of receipts collected, was not
narrowly tailored to achieve state’s valid
interest in protecting charities; a charity
might choose a particular type of fund-
raising drive or a particular solicitor ex-
pecting to receive a large sum as measured
by total dollars, rather than percentage of
dollars remitted, or might choose to engage
in the advocacy or dissemination of infor-
mation during solicitation or to seek the
introduction of the charity’s officers to the
philanthropic community during a special
event. N.C.G.S. § 131C-1 et seq;
U.S.C.A. Const.Amend. 1.

5. Constitutional Law &90.1(1.1)

The state’s interest in protecting chari-
ties and the public from fraud is a suffi-
ciently substantial interest to justify a nar-
rowly tailored regulation of speech.
U.S.C.A. Const.Amend. 1.
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6. Charities ¢41%
Constitutional Law ¢=90.1(1.1)

Statute regulating solicitation for char-
ities by professional fund raisers, which
defined an unreasonable and excessive fee
according to percentage of total revenues
collected, was not narrowly tailored to pro-
moting state’s interest in protecting public
and charities from fraud under provision
requiring fund raiser to rebut prima facie
showing of unreasonableness. N.C.G.S.
§ 131C-1 et seq; U.S.C.A. Const.Amend.
1.

7. Charities &=41%
Constitutional Law €=90.1(1.1)

Act regulating solicitation of charitable
contributions by professional solicitors un-
constitutionally chilled speech by failing to
adequately define how reasonableness of
fund raiser’s fee was to be determined,
thus requiring fund raising to bear cost of
litigation and risk of mistaken adverse find-
ing on reasonableness of fund raising fees.
US.C.A. Const.Amend. 1; N.C.G.S.
§ 131C-16.

8. Constitutional Law ¢=90(1)

Mandating speech that a speaker
would not otherwise make necessarily al-
ters the content of the speech. U.S.C.A.
Const.Amend. 1.

9. Constitutional Law ¢=90.1(1.1)
Requirement that, before an appeal for
funds, professional fund raisers disclose to
potential donors the percentage of charita-
ble contributions collected during previous
12 months that were actually turned over
to charity, was subject to the test for fully
protected expression, not the more defer-
ential commercial speech principles, as the
commercial portions of the speech were
inextricably intertwined with the protected
portions. N.C.G.S. §§ 181C-1 et seq.,
181C-3(5a); U.S.C.A. Const.Amend. 1.

10. Constitutional Law ¢=90(1)

The difference between compelled
speech and compelled silence is without
constitutional significance in the context of
protected speech, as the First Amendment
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guarantees “freedom of speech,” a term
necessarily compromising the decision of
both what to say and what not to say.
U.S.C.A. Const.Amend. 1.

11. Charities ¢=41%:

Constitutional Law ¢=90.1(1.1)

Statutory requirement that profession-
al fund raisers' disclose to potential donors
the percentage of charitable contributions
collected during the previous year actually
turned over to charity was not narrowly
tailored to state’s interests in informing
donors how money contributed was spent;
state incorrectly presumed charity derived
no benefit from funds collected but not
turned over to it, unchallenged portion of
disclosure law required professional fund
raisers to disclose their professional status
to potential donor, and compelled disclosure
would almost certainly hamper legitimate
efforts.of professional fund raisers to raise
money for charities they represented.
N.C.G.S. §§ 131C-1 et seq., 131C-3(5a);
U.S.C.A. Const.Amend. 1.

12. Charities ¢=41%

Constitutional Law ¢=90.1(4)

Charitable solicitation statute’s licens-
ing requirement that professional fund
raisers await a determination regarding
their license application before engaging in
solicitation, while volunteer fund raisers or
those employed by the charity could solicit
immediately upon submitting an applica-
tion, unconstitutionally permitted unlimited
delay in issuing licenses to professional
fund raisers. N.C.G.S. §§ 131C-1 et seq.,
131C-3(a); U.S.C.A. Const.Amend. 1.

13. Charities ¢=41%

Constitutional Law ¢=90.1(4)

Fact that state had a history of issuing
licenses for professional fund raisers quick-
ly did not constitute a practice effectively
constraining licensor’s discretion under pro-
vision requiring professional fund raisers
to await determination regarding their li-
cense application before engaging in solici-
tation, while volunteer fund raisers or
those employed by the charity could solicit
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immediately upon submitting an applica-
tion, preventing licensing provision from
being declared unconstitutional, since
state’s prior history related to a time prior
to amendment of the act when professional
fund raisers were permitted to solicit as
soon as their applications were filed.
N.C.G.S. §§ 181C-1 et seq., 131C-3(5a);
US.C.A. Const.Amend. 1.

Syllabus*

The North Carolina Charitable Solicita-
tions Act defines the prima facie “reason-
able fee” that a professional fundraiser
may charge according to a three-tiered
schedule. A fee up to 20% of receipts
collected is deemed reasonable. A fee be-
tween 20% and 35% is deemed unreason-
able upon a showing that the solicitation at
issue did not involve the “dissemination of
information, discussion, or advocacy relat-
ing to public issues as directed by the
[charitable organization] which is to benefit
from the solicitation.” A fee exceeding
35% is presumed unreasonable, but the
fundraiser may rebut the presumption by
showing that the fee was necessary either
because the solicitation involved the dis-
semination of information or advocacy on
public issues directed by the charity, or
because otherwise the charity’s ability to
raise money or communicate would be sig-
nificantly diminished. The Act also pro-
vides that a professional fundraiser must
disclose to potential donors the average
percentage of gross receipts actually
turned over to charities by the fundraiser
for all charitable solicitations conducted in
the State within the previous 12 months.
Finally, the Act provides that professional
fundraisers may not solicit without an ap-
proved license, whereas volunteer fundrais-
ers may solicit immediately upon submit-

“ting a license application. Appellees, a coa-
lition of professional fundraisers, charita-
ble organizations, and potential donors,
brought suit against appellant government

* The syllabus constitutes no part of the opinion
of the Court but has been prepared by the Re-
porter of Decisions for the convenience of the
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officials charged with the enforcement of
the Act (hereinafter collectively referred to
as North Carolina or the State), seeking
injunctive and declaratory relief. The Dis-
triet Court ruled that the challenged provi-
sions on their face unconstitutionally in-
fringed upon freedom of speech and en-
joined their enforcement. The Court of
Appeals affirmed.

Held:

1. North Carolina’s three-tiered defi-
nition of “reasonable fees” unconstitution-
ally infringes upon freedom of speech.
The solicitation of charitable contributions
is protected speech, and using percentages
to decide the legality of the fundraiser’s
fee is not narrowly tailored to the State’s

_lzseinterest in preventing fraud. Schaum-
burg v Citizens for a Better Environ-
ment, 444 U.S. 620, 100 S.Ct. 826, 63
L.Ed.2d 73; Secretary of State of Mary-
land v. Joseph H. Munson Co., 467 U.S.
947, 104 S.Ct. 2839, 81 L.Ed.2d 786. North
Carolina cannot meaningfully distinguish
its statute from those previously held inval-
id on the ground that it has a motivating
interest, not present in the prior cases, to
ensure that the maximum amount of funds
reach the charity, or to guarantee that the
fee charged charities is not unreasonable.
This provision is not merely an economic
regulation, with no First Amendment impli-
cation, to be tested only for rationality;
instead, the regulation must be considered
as one burdening speech. The State’s as-
serted justification that charities’ speech
must be regulated for their own benefit is
unsound. The First Amendment mandates
the presumption that speakers, not the
government, know best both what they
want to say and how to say it. Also una-
vailing is the State’s contention that the
Act’s flexibility more narrowly tailors it to
the State’s asserted interests than the laws
invalidated in the prior cases. The State’s
asserted additional interests are both con-
stitutionally invalid and insufficiently relat-

reader. See United States v. Detroit Lumber Co.,
200 U.S. 321, 337, 26 S.Ct. 282, 287, 50 L.Ed.
499.



2670

ed to a percentage-based test. And while a
State’s interest in protecting charities and
the public from fraud is a sufficiently sub-
stantial interest to justify a narrowly tai-
lored regulation, the North Carolina stat-
ute, even with its flexibility, is not suffi-
ciently tailored to such interest. Pp. 2672-
2676.

2. North Carolina’s requirement that
professional fundraisers disclose to poten-
tial donors, before an appeal for funds, the
percentage of charitable contributions col-
lected during the previous 12 months that
were actually turned over to charity is un-
constitutional. This provision of the Act is
a content-based regulation because mandat-
ing speech that a speaker would not other-
wise make necessarily alters the speech’s
content. Even assuming that the mandat-
ed speech, in the abstract, is merely “com-
mercial,” it does not retain its commercial
character when it is inextricably inter-
twined with the otherwise fully protected
speech involved in charitable solicitations,
and thus the mandated speech is subject to
the test for fully protected expression, not
the more deferential commercial speech
principles. Nor is a deferential test to be
applied on the theory that the First Amend-
ment interest in compelled speech is differ-
ent than the interest in compelled silence.
The difference is without constitutional sig-
nificance, for the First Amendment guaran-
tees “freedom of speech,” a term necessar-
ily comprising the decision of both what to
say and what not to say. Moreover, for
First Amendment purposes, a distinction
cannot be drawn between compelled state-
ments of opinion and, as here, compelled
statements of “fact,” since either form of
compulsion burdens protected speech.
Thus, North Carolina’s content-based regu-
lation is subject to exacting First Amend-
ment scrutiny. The State’s interest in in-
forming donors how the money they con-
tribute is spent to_|sgsdispel the alleged
misperception that the money they give to
professional fundraisers goes in greater-
than-actual proportion to benefit charity, is
not sufficiently weighty, and the means
chosen to accomplish it are unduly burden-
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some and not narrowly tailored. Pp. 2676-
2680.

3. North Carolina’s licensing require-
ment for professional fundraisers is uncon-
stitutional. A speaker’s rights are not lost
merely because compensation is received,
and the State’s asserted power to license
professional fundraisers carries with it (un-
less properly constrained) the power direct-
ly and substantially to affect the speech
they utter. Consequently, the statute is
subject to First Amendment scrutiny.
Generally, speakers need not obtain a li-
cense to speak. Even assuming that the
State’s interest in regulating those who
solicit money justifies requiring fundrais-
ers to obtain a license before soliciting,
such a regulation must provide that the
licensor will, within a specified brief period,
either issue a license or go to court. That
requirement is not met here, for the North
Carolina Act permits a delay without limit.
Nor can the State assert that its history of
issuing licenses quickly constitutes a prac-
tice effectively constraining the licensor’s
discretion, since such history relates to a
time (prior to amendment of the Act) when
professional fundraisers were permitted to
solicit as soon as their applications were
filed. Pp. 2680-2681.

817 F.2d 102 (CA 4 1987), affirmed.

BRENNAN, J., delivered the opinion
of the Court, in which WHITE,
MARSHALL, BLACKMUN, and
KENNEDY, JJ., joined, in Parts I, II, and
III, of which STEVENS, J., joined, and in
all but n. 11 of which SCALIA, J., joined.
SCALIA, J., filed an opinion concurring in
part and concurring in the judgment, post,
p. 2681. STEVENS, J., filed an opinion.
concurring in part and dissenting in part,
post, p. 2681. REHNQUIST, C.J., filed a
dissenting opinion, in which O’CONNOR,
J., joined, post, p. 2682.

Lacy H. Thornburg, Atty. Gen., Raleigh,
N.C., for appellants.
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Errol Copilevitz, Kansas City, Mo., for
appellees.

_lmssJustice BRENNAN delivered the
opinion of the Court.

The North Carolina Charitable Solicita-
tions Act governs the solicitation of chari-
table contributions by professional fund-
raisers. As relevant here, it defines the
prima facie “reasonable fee” that a profes-
sional fundraiser may charge as a percent-
age of the gross revenues solicited; re-
quires professional fundraisers to disclose
to potential donors the gross percentage of
revenues retained in prior charitable solici-
tations; and requires professional fundrais-
ers to obtain a license before engaging in
solicitation. The United States Court of
Appeals for the Fourth Circuit held that
these aspects of the Act unconstitutionally
infringed upon freedom of speech. We af-
firm.

I

Responding to a study showing that in
the previous five years the State’s largest

1. “Fee” for purposes of the statute includes the
costs and expenses of solicitation. N.C.Gen.
Stat. § 131C-3(5a) (1986).

2. North Carolina Gen.Stat. § 131C-17.2 (1986)
provides:

“(a) No professional fund-raising counsel or
professional solicitor who contracts to raise
funds for a person established for a charitable
purpose may charge such person established for
a charitable purpose an excessive and unreason-
able fund-raising fee for raising such funds.

“(b) For purposes of this section a fund-rais-
ing fee of twenty percent (20%) or less of the
gross receipts of all solicitations on behalf of a
particular person established for a particular
charitable purpose is deemed to be reasonable
and nonexcessive.

“(c) For purposes of this section a fund-rais-
ing fee greater than twenty percent (20%) but
less than thirty-five percent (35%) of the gross
receipts of all solicitations on behalf of a partic-
ular person established for a charitable purpose
is excessive and unreasonable if the party chal-
lenging the fund-raising fee also proves that the
solicitation does not involve the dissemination
of information, discussion, or advocacy relating
to public issues as directed by the person estab-
lished for a charitable purpose which is to bene-
fit from the solicitation.
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professional fundraisers had retained as
fees and costs well over 50% of the gross
revenues collected in charitable solicitation
drives, North Carolina amended its Charita-
ble Solicitations Act in 1985. As amended,
the Act prohibits professional fundraisers
from retaining an “unreasonable” or “ex-
cessive” fee,! a term defined by a three-
tiered schedule.2. A fee up to 20% of the
gross |ssreceipts collected is deemed rea-
sonable. If the fee retained is between
20% and 35%, the Act deems it unreason-
able upon a showing that the solicitation at
issue did not involve the “dissemination of
information, discussion, or advocacy relat-
ing to public issues as directed by the
[charitable organization] which is to benefit
from the solicitation.” Finally, a fee ex-
ceeding 35% is presumed unreasonable, but
the fundraiser may rebut the presumption
by showing that the amount of the fee was
necessary either (1) because the solicitation
involved the dissemination of information
or advocacy on public issues directed by
the charity, or (2) because otherwise the
charity’s ability to raise money or commu-

“(d) For purposes of this section only, a fund-
raising fee of thirty-five percent (35%) or more
of the gross receipts of all solicitations on behalf
of a particular person established for a charita-
ble purpose may be excessive and unreasonable
without further evidence of any fact by the
party challenging the fund-raising fee. The pro-
fessional fund-raising counsel or professional
solicitor may successfully defend the fund-rais-
ing fee by proving that the level of the fee
charged was necessary:

“(1) Because of the dissemination of informa-
tion, discussion, or advocacy relating to public
issues as directed by the person established for
a charitable purpose which is to benefit from
the solicitation, or

“(2) Because otherwise ability of the person
established for a charitable purpose which is to
benefit from the solicitations to raise money or
communicate its ideas, opinions, and positions
to the public would be significantly diminished.

“(e) Where the fund-raising fee charged by a
professional fund-raising counsel or a profes-
sional solicitor is determined to be excessive
and unreasonable, the fact finder making that
determination shall then determine a reason-
able fee under the circumstances....”
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nicate would be sigpificantlysgs diminished.
As the State describes the Act, even where
a prima facie showing of unreasonableness
has been rebutted, the factfinder must still
make an ultimate determination, on a case-
by-case basis, as to whether the fee was
reasonable—a showing that the solicitation
involved the advocacy or dissemination of
information does not alone establish that
the total fee was reasonable. See Brief for
Appellants 10-11; Reply Brief for Appel-
lants 2-3.

The Act also provides that, prior to any
appeal for funds, a professional fundraiser
must disclose to potential donors: (1) his or
her name; (2) the name of the professional
solicitor or professional fundraising coun-
sel by whom he or she is employed and the
name and address of his or her employer;
and (3) the average percentage of gross
receipts actually turned over to charities by
the fundraiser for all charitable solicita-
tions conducted in North Carolina within
the previous 12 months.® Only the third
disclosure requirement is challenged here.

Finally, professional fundraisers may not
solicit without an approved license.* In
contrast, volunteer fundraisers_ummay soli-
cit immediately upon submitting a license
application. N.C.Gen.Stat.  § 131C4
(1986). A licensing provision had been in
effect prior to the 1985 amendments, but
the prior law allowed both professional and
volunteer fundraisers to solicit as soon as a
license application was submitted.

3. North Carolina Gen.Stat. § 131C-16.1 (1986)
states:

“During any solicitation and before requesting
or appealing either directly or indirectly for any
charitable contribution a professional solicitor
shall disclose to the person solicited:

“(1) His name; and,

“(2) The name of the professional solicitor or
professional fund-raising counsel by whom he is
employed and the address of his employer; and

“(3) The average of the percentage of gross
receipts actually paid to the persons established
for a charitable purpose by the professional
fund-raising counsel or professional solicitor
conducting the solicitation for all charitable
sales promotions conducted in this State by that
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A coalition of professional fundraisers,
charitable organizations, and potential
charitable donors brought suit against vari-
ous government officials charged with the
enforcement of the Act (hereinafter collec-
tively referred to as North Carolina or the
State), seeking injunctive and declaratory
relief. The District Court for the Eastern
District of North Carolina ruled on sum-
mary judgment that the foregoing aspects
of the Act on their face unconstitutionally
infringed upon freedom of speech (it also
found the Act constitutional in other re-
spects not before us now), and enjoined
enforcement of the unconstitutional provi-
sions. 635 F.Supp. 256 (1986). The Court
of Appeals for the Fourth Circuit affirmed
in a per curiam opinion. 817 F.2d 102
(judgment order), and we noted probable
jurisdiction, 484 U.S. 911, 108 S.Ct. 256, 98
L.Ed.2d 214 (1987).

I

We turn first to the “reasonable fee”
provision. In deciding this issue, we do not
write on a blank slate; the Court has here-
tofore twice considered laws regulating the
financial aspects of charitable solicitations.
We first examined such a law in Sckhaum-
burg v. Citizens for a Better Environ-
ment, 444 U.S. 620, 100 S.Ct. 826, 63
L.Ed.2d 73 (1980). There we invalidated a
local ordinance requiring charitable solici-
tors to use, for charitable purposes (defined
to exclude funds used toward administra-
tive expenses and the costs of conducting
the solicitation), 75% of the funds solicited.

professional fund-raising counsel or profession-
al solicitor for the past 12 months, or for all
completed charitable sales promotions where
the professional fund-raising counsel or profes-
sional solicitor has been soliciting funds for less
than 12 months.”

4. North Carolina Gen.Stat. § 131C-6 (1986) pro-
vides:

“Any person who acts as a professional fund-
raising counsel or professional solicitor shail
apply for and obtain an annual license from the
Department [of Human Resources], and shall
not act as a professional fund-raising counsel or
professional solicitor until after obtaining such
license.”



RILEY v. NATIONAL FEDERATION OF THE BLIND OF N.C.
Cite as 108 S.Ct. 2667 (1988)

487 U.8. 789

We began our analysis by categorizing the
.type of speech at issue. The village ar-
gued that charitable solicitation is akin to a
business proposition, and therefore consti-
tutes merely commercial speech. We re-
jected |zgsthat approach and squarely held,
on the basis of considerable precedent, that
charitable solicitations “involve a variety of
speech interests ... that are within the
protection of the First Amendment,” and
therefore have not been dealt with as
“purely commercial speech.” Id., at 632,
100 S.Ct., at 834. Applying standard First
Amendment analysis, we determined that
the ordinance was not narrowly tailored to
achieve the village’s principal asserted in-
terest: the prevention of fraud. We con-
cluded that some charities, especially those
formed primarily to advocate, collect, or
disseminate information, would of necessi-
ty need to expend more than 25% of the
funds collected on administration or fund-
raising expenses. Id., at 635-637, 100
S.Ct., at 835-836. Yet such an eventuality
would not render a solicitation by these
charities fraudulent. In short, the preven-
tion of fraud was only “peripherally pro-
moted by the 75-percent requirement and
could be sufficiently served by measures
less destructive of First Amendment inter-
ests.” Id., at 636-637, 100 S.Ct., at 835-
836. We also observed that the village was
free to enforce its already existing fraud
laws and to require charities to file finan-
cial disclosure reports. Id., at 637-638, and
nn. 11-12, 100 S.Ct., at 836-837, and nn.
11-12.

We revisited the charitable solicitation
field four years later in Secretary of State
of Maryland v. Joseph H. Munson Co., 467
U.S8. 947, 104 S.Ct. 2839, 81 L.Ed.2d 786
(1984), a case closer to the present one in
that the statute directly regulated con-
tracts between charities and professional
fundraisers. Specifically, the statute in
question forbade such contracts if, after
allowing for a deduction of many of the

5. The dissent suggests that the State’s regulation
is merely economic, having only an indirect
effect on protected speech. However, as we
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costs associated with the solicitation, the
fundraiser retained more than 25% of the
money collected. Although the Secretary
was empowered to waive this limitation
where it would effectively prevent the
charitable organization from raising contri-
butions, we held the law unconstitutional
under the force of Schaumburg. We re-
jected the State’s argument that restraints
on the relationship between the charity and
the fundraiser were mere “economic regu-
lations” free of First Amendment implica-
tion. Rather, we viewed the law as “a
direct restriction on the amount of J7s9mon-
ey a charity can spend on fundraising activ-
ity,” and therefore “a direct restriction on
protected First Amendment activity.” 467
U.S., at 967, and n. 16, 104 S.Ct., at 2852—
2853, and n. 16. Consequently, we subject-
ed the State’s statute to exacting First
Amendment scrutiny. Again, the State as-
serted the prevention of fraud as its princi-
pal interest, and again we held that the use
of a percentage-based test was not narrow-
ly tailored to achieve that goal. In fact, we
found that if the statute actually prevented
fraud in some cases it would be “little more
than fortuitous.” An “equally likely” re-
sult would be that the law would “restrict
First Amendment activity that results in
high costs but is itself a part of the chari-
ty’s goal or that is simply attributable to
the fact that the charity’s cause proves to
be unpopular.” Id., at 966-967, 104 S.Ct.,
at 2852.

[11 As in Schoumburg and Munson,
we are unpersuaded by the State’s argu-
ment here that its three-tiered, percentage-
based definition of “unreasonable” passes
constitutional muster. Our prior cases
teach that the solicitation of charitable con-
tributions is protected speech, and that us-
ing percentages to decide the legality of
the fundraiser’s fee is not narrowly tai-
lored to the State’s interest in preventing
fraud.® That much established, unless the

demonstrate, the burden here is hardly inciden-
tal to speech. Far from the completely inciden-
~ tal impact of, for example, a minimum wage
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State can meaningfully distinguish its stat-
ute from those discussed in our precedents,
its statute must fall. The State offers two
distinctions. First, it asserts a motivating
interest not expressed in Schaumburg or
Munson: ensuring that the maximum
amount of funds reach the charity or,
somewhat relatedly, to guarantee that the
fee charged charities is not ‘unrea-
somble.m” Second, the State contends
that the Act’s flexibility more narrowly tai-
lors it to the State’s asserted interests than
the laws considered in our prior cases. We
find both arguments unavailing.

The State’s additional interest in regulat-
ing the fairness of the fee may rest on
either of two premises (or both): (1) that
charitable organizations are economically
unable to negotiate fair or reasonable con-
tracts without governmental assistance; or
(2) that charities are incapable of deciding
for themselves the most effective way to
exercise their First Amendment rights.
Accordingly, the State claims the power to
establish a single transcendent criterion by
which it can bind the charities’ speaking
decisions. We reject both premises.

[2] The first premise, notwithstanding
the State’s almost talismanic reliance on
the mere assertion of it, amounts to little
more than a variation of the argument
rejected in Schaumburg and Munson that
this provision is simply an economic regula-
_tion with no First Amendment implication,
and therefore must be tested only for ra-
tionality. We again reject that argument;
this regulation burdens speech, and must
be considered accordingly. There is no rea-
son to believe that charities have been
thwarted in their attempts to speak or that
they consider the contracts in which they
enter to be anything less than equitable.®

law, a statute regulating how a speaker may
speak directly affects that speech. See Meyer v.
Grant, 486 U.S. 414, 421-423, and n. 5, 108 S.Ct.
1886, 1891-1892, and n. 5, 100 L.Ed.2d 425 (1988).
Here, the desired and intended effect of the
statute is to encourage some forms of solicita-
tion and discourage others.
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Even if such a showing could be made, the
State’s solution stands in sharp conflict
with the First Amendment’s command that
government regulation of speech must be
measured in minimums, not maximums.

[31 The State’s remaining justifica-
tion—the paternalistic premise that chari-
ties’ speech must be regulated for their
own benefit—is equally unsound. The
First Amendment mandatessy; that we pre-
sume that speakers, not the government,
know best both what they want to say and
how to say it. See Tashjian v. Republican
Party of Connecticut, 479 U.S. 208, 224,
107 S.Ct. 544, 554, 93 L.Ed.2d 514 (1987)
(criticizing State’s asserted interest in pro-
tecting ‘“‘the Republican party from under-
taking a course of conduct destructive of
its own interests,” and reiterating that
government “ ‘may not interfere [with ex-
pressions of First Amendment freedoms]
on the ground that [it] view{s] a particular
expression as unwise or irrational’ ) (quot-
ing Democratic Party of United States v.
Wisconsin ex rel. La Follette, 450 U.S.
107, 124, 101 S.Ct. 1010, 1020, 67 L.Ed.2d
82 (1981)); cf. First National Bank of
Boston v. Bellotti, 435 U.S. 765, T91-792,
and n. 31, 98 S.Ct. 1407, 1424, and n. 31, 55
L.Ed.2d 707 (1978) (criticizing State’s pater-
nalistic interest in protecting the political
process by restricting speech by corpora-
tions); Linmark Associates, Inc. v. Will-
ingboro, 431 U.S. 85, 97, 97 S.Ct. 1614,
1620, 52 L.Ed.2d 155 (1977) (criticizing, in
the commercial speech context, the State’s
paternalistic interest in maintaining the
quality of neighborhoods by restricting
speech to residents). “The very purpose of
the First Amendment is to foreclose public
authority from assuming a guardianship of
the public mind through regulating the

6. North Carolina was apparently surprised to
learn of the charities’ opposition to its law, and
at oral argument could only surmise that the
charities had been misinformed regarding the
pro-charity nature of the statute. Tr. of Oral
Arg. 20-21. Nonetheless, every charity that has
stated a position before us in this case (and
there are almost 60 of them other than appel-
lees) supports the judgment below.
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press, speech, and religion.” Thomas v.
Collins, 323 U.S. 516, 545, 65 S.Ct. 315,
329, 89 L.Ed. 430 (1945) (Jackson, J., con-
curring). To this end, the government,
even with the purest of motives, may not
substitute its judgment as to how best to
speak for that of speakers and listeners;
free and robust debate cannot thrive if
directed by the government. We perceive
no reason to engraft an exception to this
settled rule for charities.

[4] The foregoing discussion demon-
strates that the State’s additional interest
cannot justify the regulation. But, alterna-
tively, there are several legitimate reasons
why a charity might reject the State’s over-
arching measure of a fundraising drive’s
legitimacy—the percentage of gross re-
ceipts remitted to the charity. For exam-
ple, a charity might choose a particular
type of fundraising drive, or a particular
solicitor, expecting to receive a large sum
as measured by total dollars |zgorather than
the percentage of dollars remitted. Or, a
solicitation may be designed to sacrifice
short-term gains in order to achieve long-
term, collateral, or noncash benefits. To
illustrate, a charity may choose to engage
in the advocacy or dissemination of infor-
mation during- a solicitation, or may seek
the introduection of the charity’s officers to
the philanthropic community during a spe-
cial event (e.g., an awards dinner). Conse-
quently, even if the State had a valid inter-
est in protecting charities from their own
naiveté or economic weakness, the Act
would not be narrowly tailored to achieve
it.

The second distinguishing feature the
State offers is the flexibility it has built
into its Act. The State describes the sec-
ond of its three-tiered definition of “unrea-
sonable” and “excessive” as imposing no
presumption one way or the other as to the
reasonableness of the fee, although unrea-
sonableness may be demonstrated by a
showing that the solicitation does not in-
volve the advocacy or dissemination of in-

7. Even if percentages are not completely irrele-
vant to the question of fraud, their relationship
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formation on the charity’s behalf and at the
charity’s direction. The State points out
that even the third tier's presumption of
unreasonableness may be rebutted.

[5] It is important to clarify, though,
what we mean by “reasonableness” at this
juncture. As we have just demonstrated,
supra, at 2674-2675, the State’s general-
ized interest in unilaterally imposing its
notions of fairness on the fundraising con-
tract is both constitutionally invalid and
insufficiently related to a percentage-based
test. Consequently, what remains is the
more particularized interest in guarantee-
ing that the fundraiser’s fee be ‘“reason-
able” in the sense that it not be fraudulent.
The interest in protecting charities (and the
public) from fraud is, of course, a suffi-
ciently substantial interest to justify a nar-
rowly tailored regulation. The question,
then, is whether the added flexibility of
this regulation is sufficient to tailor the law
to this remaining interest. We conclude
that it is not.

_lzosDespite our clear holding in Munson
that there is no nexus between the percent-
age of funds retained by the fundraiser
and the likelihood that the solicitation is
fraudulent, the State defines, prima facie,
an “unreasonable” and “excessive” fee ac-
cording to the percentage of total revenues
collected. Indeed, the State’s test is even
more attenuated than the one held invalid
in Munson, which at least excluded costs
and expenses of solicitation from the fee
definition. 467 U.S,, at 950, n. 2, 104 S.Ct.,
at 2843, n. 2. Permitting rebuttal cannot
supply the missing nexus between the per-
centages and the State’s interest.’

[6] But this statute suffers from a
more fundamental flaw. Even if we
agreed that some form of a percentage-
based measure could be used, in part, to
test for fraud, we could not agree to a
measure that requires the speaker to prove
“reasonableness” case by case based upon

to the question is at best tenuous, as Schaum-
burg and Munson demonstrate.
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what is at best a loose inference that the
fee might be too high. Under the Act, once
a prima facie showing of unreasonableness
is made, the fundraiser must rebut the
showing. Proof that the solicitation in-
volved the advocacy or dissemination of
information is not alone sufficient; it is
merely a factor that is added to the calcu-
lus submitted to the factfinder, who may
still decide that the costs incurred or the
fundraiser’s profit were excessive. Sim-
ilarly, the Act is impermissibly insensitive
to the realities faced by small or unpopular
charities, which must often pay more than
35% of the gross receipts collected to the
fundraiser due to the difficulty of attract-
ing donors. See Munson, 467 U.S., at 967,
104 S.Ct., at 2852. Again, the burden is
placed on the fundraiser in such cases to
rebut the presumption of unreasonable-
ness.

[7]1 According to the State, we need not
worry over this burden, as standards for
determining ‘“{rleasonable fundraising fees
will be judicially defined over the years.”
Reply Brief for Appellants 6. Speakers,
however, cannot be made to_jzswait for
“years” before being able to speak with a
measure of security. In the interim, fund-
raisers will be faced with the knowledge
that every campaign incurring fees in ex-
cess of 35%, and many campaigns with fees
between 20% and 35%, will subject them to
potential litigation over the ‘“reasonable-
ness” of the fee. And, of course, in every
such case the fundraiser must bear the
costs of litigation and the risk of a mistak-
en adverse finding by the factfinder, even
if the fundraiser and the charity believe
that the fee was in fact fair. This scheme
must necessarily chill speech in direct con-
travention of the First Amendment’s dic-

8. The dissent is correct that the statute requires
that expenses incurred in the dissemination of
information be considered legitimate by the
factfinder. But that does not address the pri-
mary defect here: that fraud is presumed by a
surrogate and imprecise formula. Nor does it
suffice to argue, as does the dissent, that the
statute is valid because the fund-raiser, not the
charity, is the object of the regulation. Fining
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tates. See Munson, supra, at 969, 104
S.Ct., at 2853, New York Times Co. v.
Sullivan, 376 U.S. 254, 279, 84 S.Ct. 710,
725, 11 L.Ed.2d 686 (1964).%

This chill and uncertainty might well
drive professional fundraisers out of North
Carolina, or at least encourage them to
cease engaging in certain types of fund-
raising (such as solicitations combined with
the advocacy and dissemination of informa-
tion) or representing certain charities (pri-
marily small or unpopular ones), all of
which will ultimately “reduc[e] the quantity
of expression.” Buckley v. Valeo, 424 U.S.
1, 19, 39, 96 S.Ct. 612, 635, 644, 46 L.Ed.2d
659 (1976). Whether one views this as a
restriction of the charities’ ability to speak,
Munson, supra, at 967, 104 S.Ct., at 2852,
and n. 16, or a restriction of the profession-
al fundraisers’ ability to speak, Munson,
supra, at 955, n. 6, 104 S.Ct., at 2846, n. 6,
the restriction is undoubtedly one on
speech, and cannot be countenanced here.

_lzosIn striking down this portion of the
Act, we do not suggest that States must sit
idly by and allow their citizens to be de-
frauded. North Carolina has an antifraud
law, and we presume that law enforcement
officers are ready and able to enforce it.
Further North Carolina may constitutional-
ly require fundraisers to disclose certain
financial information to the State, as it has
since 1981. Munson, supra, at 967, n. 16,
104 S.Ct., at 2852, n. 16. If this is not the
most efficient means of preventing fraud,
we reaffirm simply and emphatically that
the First Amendment does not permit the
State to sacrifice speech for efficiency.
Schaumburg, 444 U.S., at 639, 100 S.Ct., at
837; Schneider v. State, 308 U.S. 147, 164,
60 S.Ct. 146, 152, 84 L.Ed. 155 (1939).

the fund-raiser based upon its speech for the
charity has an obvious and direct relation to the
charity’s speech. See Munson, 467 U.S., at 967,
and n. 16, 104 S.Ct., at 2853, and n. 16. More-
over, the fundraiser has an independent First
Amendment interest in the speech, even though
payment is received. See, e.g., New York Times
Co. v. Sullivan, 376 U.S., at 265-266, 84 S.Ct., at
718.
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[8] We turn next to the requirement
that professional fundraisers disclose to po-
tential donors, before an appeal for funds,
the percentage of charitable contributions
collected during the previous 12 months
that were actually turned over to charity.
Mandating speech that a speaker would not
otherwise make necessarily alters the con-
tent of the speech. We therefore consider
the Act as a content-based regulation of
speech. See Miami Herald Publishing
Co. v. Tornillo, 418 U.S. 241, 256, 94 S.Ct.
2831, 2839, 41 L.Ed.2d 730 (1974) (statute
compelling newspaper to print an editorial
reply “exacts a penalty on the basis of the
content of a newspaper”).

The State argues that even if charitable
solicitations generally are fully protected,
this portion of the Act regulates only com-
mercial speech because it relates only to
the professional fundraiser’s profit from
the solicited contribution. Therefore, the
State asks us to apply our more deferential
commercial speech principles here. See
generally Virginia Pharmacy Bd. v. Vir-
ginia Citizens Consumer Council, Inc.,
425 U.S. 748, 96 S.Ct. 1817, 48 L.Ed.2d 346
(1976).

[91 It is not clear that a professional’s
speech is necessarily commercial whenever
it relates to that person’s financial motiva-
tion for speaking. Cf. Bigelow v. Virgi-
nia, 421 U.S._|766809, 826, 95 S.Ct. 2222,
2235, 44 L.Ed.2d 600 (1975) (state labels
cannot be dispositive of degree of First
Amendment protection). But even assum-
ing, without deciding, that such speech in
the abstract is indeed merely “commer-
cial,” we do not believe that the speech
retains its commercial character when it is
inextricably intertwined with otherwise ful-
ly protected speech. Our lodestars in de-
ciding what level of scrutiny to apply to a
compelled statement must be the nature of
the speech taken as a whole and the effect

9. Of course, the dissent’s analogy to the securi-
ties field entirely misses the point. Purely com-
mercial speech is more susceptible to compelled
disclosure requirements. See Zauderer v. Office
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of the compelled statement thereon. This
is the teaching of Schaumburg and Mun-
son, in which we refused to separate the
component parts of charitable solicitations
from the fully protected whole. Regula-
tion of a solicitation “must be undertaken
with due regard for the reality that solicita-
tion is characteristically intertwined with
informative and perhaps persuasive speech
..., and for the reality that without solici-
tation the flow of such information and
advocacy would likely cease.” Schaum-
burg, supra, 444 U.S., at 632, 100 S.Ct., at
834, quoted in Munson, 467 U.S., at 959-
960, 104 S.Ct., at 2848. See also Meyer v.
Grant, 486 U.S. 414, 422, n, 5, 108 S.Ct.
1886, 1892, n. 5, 100 L.Ed.2d 425 (1988);
Thomas v. Collins, 323 U.S., at 540-541.
Thus, where, as here, the component parts
of a single speech are inextricably inter-
twined, we cannot parcel out the speech,
applying one test to one phrase and anoth-
er test to another phrase. Such an endeav-
or would be both artificial and impractical.
Therefore, we apply our test for fully pro-
tected expression.®

[10] North Carolina asserts that, even
so, the First Amendment interest in com-
pelled speech is different than the interest
in compelled silence; the State accordingly
asks that we apply a deferential test to this
part of the Act. There is certainly some
difference between compelled speech and
compelled silence, but in the context of
protected speech, the difference is without
constitutional significance, for the First
Amendment _|irguarantees “freedom of
speech,” a term necessarily comprising the
decision of both what to say and what not
to say.

The constitutional equivalence of com- -
pelled speech and compelled silence in the
context of fully protected expression was
established in Miami Herald Publishing
Co. v. Tornillo, supra. There, the Court

of Disciplinary Counsel of Supreme Court of
Ohio, 471 U.S. 626, 105 S.Ct. 2265, 85 L.Ed.2d
652 (1985). .
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considered a Florida statute requiring
newspapers to give equal reply space to
those they editorially criticize. We unani-
mously held the law unconstitutional as
content regulation of the press, expressly
noting the identity between the Florida law
and a direct prohibition of speech. “The
Florida statute operates as a command in
the same sense as a statute or regulation
forbidding appellant to publish a specified
matter. Governmental restraint on pub-
lishing need not fall into familiar or tradi-
tional patterns to be subject to constitution-
al limitations on governmental powers.”
Id, 418 U.S, at 256, 94 S.Ct, at 2839.
That rule did not rely on the fact that
Florida restrained the press, and has been
applied to cases involving expression gener-
ally. For example, in Wooley v. Maynard,
430 U.S. 705, 714, 97 S.Ct. 1428, 1435, 51
L.Ed.2d 752 (1977), we held that a person
could not be compelled to display the slo-
gan “Live Free or Die.” In reaching our
conclusion, we relied on the principle that
“[tlhe right to speak and the right to re-
frain from speaking are complementary
components of the broader concept of ‘indi-
vidual freedom of mind,’ ” as illustrated in
Tornillo. 430 U.S., at 714, 97 S.Ct., at
1435 (quoting West Virginia Board of Ed-
ucation v. Barnette, 319 U.S. 624, 637, 63
S.Ct. 1178, 1185, 87 L.Ed. 1628 (1943)). See
also Pacific Gas & Electric Co. v. Public
Utilities Comm’n of California, 475 U.S.
1, 9-11, 106 S.Ct. 903, 908-909, 89 L.Ed.2d
1 (1986) (plurality opinion of Powell, J.)
(characterizing Tornillo in terms of free-
dom of speech); Harper & Row Publish-
ers, Inc. v. Nation Enterprises, 471 U.S.
539, 559, 105 S.Ct. 2218, 2230, 85 L.Ed.2d
588 (1985); Abood v. Detroit Board of
Education, 431 U.S. 209, 234-235, 97 S.Ct.
1782, 1799, 52 L.Ed.2d 261 (1977); West
Virginia Board of Education v. Barnette,
supra.

These cases cannot be distinguished sim-
ply because they involved compelled state-
ments of opinion while here we deal with
compelled statements of “fact”: -either
form of compulsionrg burdens protected
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speech. Thus, we would not immunize a
law requiring a speaker favoring a particu-
lar government project to state at the out-
set of every address the average cost over-
runs in similar projects, or a law requiring
a speaker favoring an incumbent candidate
to state during every solicitation that candi-
date’s recent travel budget. Although the
foregoing factual information might be rel-
evant to the listener, and, in the latter case,
could encourage or discourage the listener
from making a political donation, a law
compelling its disclosure would clearly and
substantially burden the protected speech.

[111 We believe, therefore, that North
Carolina’s content-based regulation is sub-

ject to exacting First Amendment scrutiny.
The State asserts as its interest the impor-
tance of informing donors how the money
they contribute is spent in order to dispel
the alleged misperception that the money
they give to professional fundraisers goes
in greater-than-actual proportion to benefit
charity. To achieve this goal, the State has
adopted a prophylactic rule of compelled
speech, applicable to all professional solici-
tations. We conclude that this interest is
not as weighty as the State asserts, and
that the means chosen to accomplish it are
unduly burdensome and not narrowly tai-
lored.

Although we do not wish to denigrate
the State’s interest in full disclosure, the
danger the State posits is not as great as
might initially appear. First, the State pre-
sumes that the charity derives no benefit
from funds collected but not turned over to
it. Yet this is not necessarily so. For
example, as we have already discussed in
greater detail, where the solicitation is
combined with the advocacy and dissemina-
tion of information, the charity reaps a
substantial benefit from the act of solicita-
tion itself. See Munson, supra, 467 U.S,,
at 963, 104 S.Ct., at 2850; Schaumburyg,
444 U.8,, at 635, 100 S.Ct., at 835. Thus, a
significant portion of the fundraiser’s “fee”
may well go toward achieving the charity’s
objectives even though it is not remitted to
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the | sgcharity in cash.l® Second, an unchal-
lenged portion of the disclosure law re-
quires professional fundraisers to disclose
their professional status to potential do-
nors, thereby giving notice that at least a
portion of the money contributed will be
retained.!! Donors are also undoubtedly
aware that solicitations incur costs, to
which part of their donation might apply.
And, of course, a donor is free to inquire
how much of the contribution will be
turned over to the charity. Under another
North Carolina statute, also unchallenged,
fundraisers must disclose this information
upon request. N.C.Gen.Stat. § 131C-16
(1986). Even were that not so, if the solici-
tor refuses to give the requested informa-
tion, the potential donor may (and probably
would) refuse to donate.

Moreover, the compelled disclosure will
almost certainly hamper the legitimate ef-
forts of professional fundraisers to raise
money for the charities they represent.
First, this provision necessarily discrimi-
nates against small or unpopular charities,
which must usually rely on professional
fundraisers. Campaigns with high costs
and expenses carried out by professional
fundraisers must make unfavorable disclo-
sures, with the predictable result that such
solicitations will prove unsuccessful. Yet
the identical solicitation with its high costs
and expenses, if carried out by the employ-

10. In addition, the net “fee” itself benefits the
charity in the same way that an attorney’s fee
benefits the charity, or the purchase of any
other professional service benefits the charity.
That the fundraiser’s fee does not first pass
through the charity’s hands is of small import.

11. The Act, as written, requires the fundraiser to
disclose his or her employer’s name and ad-
dress. Arguably, this may not clearly convey to
the donor that the solicitor is employed by a for-
profit organization, for example, where the em-
ployer's name is “Charitable Fundraisers of
America.” However, nothing in this opinion
should be taken to suggest that the State may
not require a fundraiser to disclose unambig-
uously his or her professional status. On the
contrary, such a narrowly tailored requirement
would withstand First Amendment scrutiny.

12. The figure chosen by the State for disclosure
is curious. First, it concerns unrelated past
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ees of a charity or volunteers, results in no
compelled disclosure, and therefore greater
success. Second, in the context of a |gpover-
bal solicitation, if the potential donor is
unhappy with the disclosed percentage, the
fundraiser will not likely be given a chance
to explain the figure; the disclosure will be

- the last words spoken as the donor closes

the door or hangs up the phone.’? Again,
the ‘predictable result is that professional
fundraisers will be encouraged to quit the
State or refrain from engaging in solicita-
tions that result in an unfavorable disclo-
sure.

In contrast to the prophylactic, impre-
cise, and unduly burdensome rule the State
has adopted to reduce its alleged donor
misperception, more benign and narrowly
tailored options are available. For exam-
ple, as a general rule, the State may itself
publish the detailed financial disclosure
forms it requires professional fundraisers
to file. This procedure would communicate
the desired information to the public with-
out burdening a speaker with unwanted
speech during the course of a solicitation.
Alternatively, the State may vigorously en-
force its antifraud laws to prohibit profes-
sional fundraisers from obtaining money on
false pretenses or by making false state-
ments. These more narrowly tailored rules
are in keeping with the First Amendment -
directive that government not dictate the

solicitations without regard for whether they
are similar to the solicitation occurring at the
time of disclosure. Thus, the high percentage of
retained fees for past dinner-dance fundraisers
must be disclosed to potential contributors dur-
ing a less expensive door-to-door solicitation.
Second, the figure does not separate out the
costs and expenses of prior solicitations, such as
printing, even though these expenses must also
be borne by charities not subject to the disclo-
sure requirement (ie., those engaging in em-
ployee or volunteer staffed campaigns). The
use of the “gross” percentage is even more curi-
ous in light of the fact that most contracts
between the solicitor and the charity provide for
a fee based on the percentage of “net” funds
collected (i.e, the gross funds collected less
costs), making this more relevant figure far
easier to come by. Brief for Appellants 15.
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content of speech absent compelling neces-
sity, and then, only by means precisely
tailored. |gnk.g., Consolidated Edison Co.
v. Public Service Comm’'n of New York,
447 U.S. 530, 537-538, 100 S.Ct. 2326, 2333,
65 L.Ed.2d 319 (1980). “Broad prophylactic
rules in the area of free expression are
suspect. Precision of regulation must be
the touchstone in an area so closely touch-
ing our most precious freedoms.” NAACP
v. Button, 371 U.S. 415, 438, 83 S.Ct. 328,
340, 9 L.Ed.2d 405 (1963) (citations omit-
ted).

v

Finally, we address the licensing require-
ment. This provision requires professional
fundraisers to await a determination re-
garding their license application before en-
gaging in solicitation, while volunteer fund-
raisers, or those employed by the charity,
may solicit immediately upon submitting an
application.

Given our previous discussion and prece-
dent, it will not do simply to ignore the
- First Amendment interest of professional
fundraisers in speaking. It is well settled
that a speaker’s rights are not lost merely
because compensation is received; a speak-
er is no less a speaker because he or she is
paid to speak. E.g., New York Times Co.
v. Sullivan, 376 U.S., at 265-266, 84 S.Ct.,
at 718. And the State’s asserted power to
license professional fundraisers -carries
with it (unless properly constrained) the
power directly and substantially to affect
the speech they utter. Consequently, the
statute is subject to First Amendment scru-
tiny. See Lakewood v. Plain Dealer Pub-
lishing Co., 486 U.S. 750, 755-756, 108
S.Ct. 2138, 2143, 100 L.Ed.2d 771 (1988)

13. Even were we to focus only on the charities’
First Amendment interest here, we still could
not adopt the dissent’s reasoning, for its logic in
that regard necessarily depends on the premise
that professional fundraisers are interchangea-
ble from the charities’ vantage. There is no
reason to believe that is so. Fundraisers may
become associated with particular clients or
causes. Regulating these fundraisers with the
heavy hand that unbridled discretion allows af-
fects the speech of the clients or causes with
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(when a State enacts a statute requiring
periodic licensing of speakers, at least
when the law is directly aimed at speech, it
is subject to First Amendment scrutiny to
ensure that the licensor’s diseretion is suit-
ably confined).1?

[12,13] _EogGenerally, speakers need not
obtain a license to speak. However, that
rule is not absolute. For example, States
may impose valid time, place, or manner
restrictions. See Cox v. New Hampshire,
312 U.S. 569, 61 S.Ct. 762, 85 L.Ed. 1049
(1941). North Carolina seeks to come with-
in the exception by alleging a heightened
interest in regulating those who solicit
money. Even assuming that the State’s
interest does justify requiring fundraisers
to obtain a license before soliciting, such a
regulation must provide that the licensor
“will, within a specified brief period, either
issue a license or go to court.” Freedman
v. Maryland, 380 U.S. 51, 59, 85 8.Ct. 734,
739, 13 L.Ed.2d 649 (1965). That require-
ment is not met here, for the Charitable
Solicitations Act (as amended) permits a
delay without limit. The statute on its face
does not purport to require when a deter-
mination must be made, nor is there an
administrative regulation or interpretation
doing so. The State argues, though, that
its history of issuing licenses quickly con-
stitutes a practice effectively constraining
the licensor’s discretion. See Poulos v.
New Hampshire, 345 U.S. 395, 73 S.Ct.
760, 97 L.Ed. 1105 (1953). We cannot
agree. The history to which the State re-
fers relates to the period before the 1985
amendments, at which time professional
fundraisers were permitted to solicit as
soon as their applications were filed.

which they are associated. Nor are we per-
suaded by the dissent’s assertion that this statute
merely licenses a profession, and therefore is
subject only to rationality review. Although
Justice Jackson did express his view that solici-
tors could be licensed, a proposition not before
us, he never intimated that the licensure was
devoid of all First Amendment implication.
Thomas v. Collins, 323 U.S. 516, 544-545, 65
S.Ct. 315, 329, 89 L.Ed. 430 (1945) (Jackson, J.,
concurring).
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Then, delay permitted the speaker’s speech;
now, delay compels the speaker’s silence.
Under these ciréumstances, the licensing
provision cannot stand.!4

_|§03V
We hold that the North Carolina Charita-
ble Solicitations Act is unconstitutional in
the three respects before us. Accordingly,
the judgment of the Court of Appeals is

Affirmed.

Justice SCALIA, concurring in part and
concurring in judgment.

We have held the solicitation of money
by charities to be fully protected as the
dissemination of ideas. See ante, at 2672
2673; Secretary of State of Maryland wv.
Joseph H. Munson Co., 467 U.S. 947, 959-
961, 104 S.Ct. 2839, 2848-2849, 81 L.Ed.2d
786 (1984); Schaumburg v. Citizens for a
Better Environment, 444 U.S. 620, 628~
632, 100 S.Ct. 826, 831-833, 63 L.Ed.2d 73
(1980). It is axiomatic that, although
fraudulent misrepresentation of facts can
be regulated, cf. New York Times Co. .
Sullivan, 376 U.S. 254, 84 S.Ct. 710, 11
1.Ed.2d 686 (1964), the dissemination of
ideas cannot be regulated to prevent it
from being unfair or unreasonable, see,
e.g., Hustler Magazine, Inc. v. Falwell, 485
U.S. 48, 51, 54, 57, 108 S.Ct. 876, 881, 882883,
99 L.Ed.2d 41 (1988); Miami Herald Pub-
lishing Co. v. Tornillo, 418 U.S. 241, 256~
258, 94 S.Ct. 2831, 2839-2840, 41 L.Ed.2d
730 (1974); Organization for a Better
Austin v. Keefe, 402 U.S. 415, 419, 91 S.Ct.
1575, 1578, 29 L.Ed.2d 1 (1971); Kingsley
International Pictures Corp. v. Regents
of University of New York, 360 U.S. 684,
688-689, 79 S.Ct. 1362, 1365, 3 L.Ed.2d
1512 (1959); Baumgariner v United
States, 322 U.S. 665, 673-674, 64 S.Ct.
1240, 1244-1245, 88 L.Ed. 1525 (1944). Be-
cause the opinion of the Court, except for
footnote 11, is consistent with this princi-

14. In addition, appellees assert that the Secre-
tary of State has unbridled discretion to grant
or deny a license, and that the differential treat-
ment of professional and nonprofessional fund-

2681

ple, I join all of the opinion with that excep-
tion.

As to the last two sentences of that
footnote, which depart from the case at
hand to make a pronouncement upon a
situation that is not before us, I do not see
how requiring the professional solicitor to
disclose his professional status is narrowly
tailored to prevent fraud. Where core
First Amendment speech is at issue, the
State can assess liability for specific in-
stances of deliberate deception, but it can-
not impose a prophylactic rule requiring
disclosure even where misleading state-
ments are not made. Cf. Landmark Com-
munications, Inc. v. Virginia, 435 U.S.
829, 843-844, 98 S.Ct. 1535, 1543-1544, 56
L.Ed.2d 1 (1978). _|gnSince donors are as-
suredly aware that a portion of their dona-
tions may go to solicitation costs and other
administrative expenses—whether the so-
licitor is a professional, an in-house employ-
ee, or even a volunteer—it is not mislead-
ing in the great mass of cases for a profes-
sional solicitor to request donations “for” a
specific charity without announcing his pro-
fessional status. Compensatory employ-
ment is, I would judge, the natural order of
things, and one would expect volunteer
solicitors to announce that status as a sell-
ing point.

The dictum in footnote 11 represents a
departure from our traditional under-
standing, embodied in the First Amend-
ment, that where the dissemination of ideas
is concerned, it is safer to assume that the
people are smart enough to get the infor-
mation they need than to assume that the
government is wise or impartial enough to
make the judgment for them.

Justice STEVENS, concurring in part
and dissenting in part.

Although I join Parts I, II, and III of the
Court’s opinion, I agree with THE CHIEF
JUSTICE that the licensing provisions in

raisers denies them equal protection of the laws.
In light of our conclusion that the licensing
provision is unconstitutional on other grounds,
we do not reach these questions.
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the North Carolina statute do not impose a
significant burden on the charities’ ability
to speak and that there is no evidence
suggesting that the State will be dilatory in
the processing of license applications.
Thus, I respectfully dissent from Part IV
of the Court’s opinion.

Chief Justice REHNQUIST, with whom
Justice O’CONNOR joins, dissenting.

I

- In 1980 this Court held invalid an ordi-
nance enacted by a suburb of Chicago reg-
ulating the percentage of the gross amount
of money raised by charitable solicitors
which might be used for the cost of con-
ducting the solicitation. Schoumburg v.
Citizens for a Better Environment, 444
U.S. 620, 100 S.Ct. 826, 63 L.Ed.2d 73. In
an effort to comply with that decision, Ma-
ryland enacted a statute forbidding chari-
ties to contract with professional fundrais-
ers in such a way as would allow the fund-
raisers to |gpsretain more than 25% of the
money collected. Even though an adminis-
trative official was empowered to waive
this requirement when its imposition would
effectively prevent the charitable organiza-
tion from raising money, the Court none-
theless invalidated the statute. Secretary
of State of Maryland v. Joseph H. Munson
Co., 467 U.S. 947, 104 S.Ct. 2839, 81
L.Ed.2d 786 (1984). Following the decision
in Munson, North Carolina revised its
Charitable Solicitations Act to contain the
provisions described in the opinion of the
Court today. The Court now invalidates
the North Carolina provisions as well.

The Court’s opinion in Schaumburg re-
lied on the seminal cases of Lovell v. Grif-
fin, 308 U.S. 444, 58 S.Ct. 666, 82 L.Ed. 949
(1938), Schneider v. State, 308 U.S. 147, 60
S.Ct. 146, 84 L.Ed. 155 (1939), and Martin
v. Struthers, 319 U.S. 141, 63 S.Ct. 862, 87
L.Ed. 1313 (1943), as establishing the right
of charitable solicitors under the First
Amendment to be free from burdensome
governmental regulation. It is interesting
to compare the activities of the three “solic-
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itors” in those cases with the activities of
professional fundraisers in cases like the
present one. In Lovell, for example, appel-
lant was convicted for distributing a reli-
gious pamphlet and a magazine called the
“Golden Age” without a permit. 308 U.S,,
at 450, 58 S.Ct., at 668. In Scineider, the
evidence showed that one of the petitioners
was a “Jehovah’s Witness” who canvassed
house-to-house seeking to leave behind
some literature and to obtain contributions
to defray the cost of printing additional
literature for others. 308 U.S., at 158, 60
S.Ct., at 149. In Martin, the appellant was
also a Jehovah’s Witness, who went door-
to-door distributing to residents of homes
leaflets advertising a religious meeting.
319 U.S,, at 142, 63 S.Ct., at 862.

" These activities are a far cry indeed from
the activities of professional solicitors such
as those involved in Munson and the
present case. In Munson, the plaintiff, an
Indiana corporation, was ‘““a professional
for-profit fundraiser in the business of pro-
moting fundraising events and giving ad-
vice to customers on how those events
should be conducted. Its Maryland cus-
tomers include[d] various chapters of the
Fragernalgys Order of Police.” 467 U.S., at
950, 104 S.Ct., at 2843. The professional
fundraisers in the present case presumably
operate in the same manner. Yet the
Court obdurately refuses to allow the vari-
ous States which have legislated in this
area to distinguish between the sort of
incidental fundraising involved in Lovell,
Schneider, and Martin on the one hand,
and the entirely commercial activities of
people whose job is, simply put, figuring
out how to raise money for charit\ies.

The Court has recognized that the com-
mercial aspects of newsgathering and pub-
lishing are different from the editorial
function, and has upheld regulation of the
former against claims based on the First
Amendment. A newsgathering organiza-
tion is subject to the provisions of the
National Labor Relations Act, Associated
Press v. NLRB, 301 U.S. 108, 57 S.Ct. 650,
81 L.Ed. 953 (1937); a newspaper is subject
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to the antitrust laws, Indiana Farmer’s
Guide Publishing Co. v. Prairie Farmer
Publishing Co., 293 U.S. 268, 55 S.Ct. 182,
79 L.Ed. 356 (1934), as well as the provi-
gions of the Fair Labor Standards Act,
Smith v. Evening News Assn., 371 U.S.
195, 83 S.Ct. 267, 9 L.Ed.2d 246 (1962). It
seems to me that the vaguely defined activ-
ity of “charitable solicitation,” when pur-
sued by professional fundraisers such as
are involved in this case, deserves no more
favorable treatment.

I

But even accepting that Scheumburg
and Munson were rightly decided, I cannot
join in the extension of their principles to
the North Carolina statute involved here.
This Act provides, at its heart, only that no
professional fundraiser may charge a chari-
ty “an excessive and unreasonable fund-
raising fee.” N.C.Gen.Stat. § 131C-17.2(a)
(1986). Unlike the statute at issue in
Schaumburg, which directly prevented
charities from soliciting donations unless
they could show that 75% of the proceeds
were used for charitable purposes, 444
U.S., at 624, 100 S.Ct., at 829, the fee
provisions of this Act put no direct burden
on the charities themselves. And, unlike
the Maryland statute in Munson, the fee
provisions are designed |grto allow the pro-
fessional fundraiser whose fees are chal-
lenged to introduce evidence that the fees
were in fact reasonable under the circum-
stances. In my view, the distinctions be-
tween the statute in this case and those in
Munson and Schaumburg are crucial to
the proper First Amendment analysis of
the Act, for they make this Act both less
burdensome on the protected speech activi-
ties of charitable organizations and more
carefully tailored to the interests that the
State is trying to serve by regulating fund-
raising fees.

First, as to the nature of the burden on
protected speech: The Court today con-
cludes flatly that “this regulation burdens
speech, and must be considered according-
ly.” Ante, at 2674. As far as I know, this
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Court has never held that an economie reg-
ulation with some impact on protected
speech, no matter how small or indirect,
must be subjected to strict scrutiny under
the First Amendment. The only burden on
speech identified in the Court’s opinion is
that professional fundraisers may be
“chillled]” by the risk that if they charge
more than 20% of the gross they may be
required to show that the fee they charged
‘was reasonable. The Court speculates that
this “chill” will “drive professional fund-
raisers out of North Carolina” or induce
them to cease certain types of fundraising.
Ante, at 2676. Of course, it is unde-
niable that a price control regulation—
which is what these fee provisions are, in
essence—will have some impact on the sup-
ply of the services whose prices are being
regulated. See Munson, supra, 467 U.S.,
at 979, 104 S.Ct., at 2858-2859 (REHN-
QUIST, J., dissenting). But to say that
professional fundraisers will be driven
from the State is the rankest speculation;
they may be a far doughtier breed than the
Court realizes. 1 am unwilling to say, on
this extremely bare record, that a statute
prohibiting a professional fundraiser from
charging fees that are ‘“unreasonable and
excessive” will have the sort of impact on
the availability of fundraising services that
the Court hypothesizes. The plaintiffs in
this case had an opportunity to put in evi-
dence in the District Court to this effect,
but did not do so; we should not |gssubsti-
tute our guesswork as to the economic
consequences of the regulation for a con-
clusion that ought to be deduced from evi-
dence.

I believe that on this record the minimal
burden on speech resulting from the stat-
ute can be characterized as remote or inci-
dental, and that therefore there is no rea-
son to apply “heightened scrutiny” to the
regulation of fees charged by the profes-
sional fundraisers. The fee provisions of
the Act are rationally related to the State’s
legitimate interests in preventing fraud on
potential donors and protecting against
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overcharging of charities by professional
fundraisers. '

Even if heightened scrutiny should ap-
ply, the fee provisions in the North Car-
olina statute in my view still survive. This
Court has never indicated that the State’s
interest in preventing fraud would not be
sufficient to support a narrowly tailored
regulation of fees. See Schaumburg, 444
U.S., at 636-637, 100 S.Ct., at 835-836;
Munson, 467 U.S., at 961, 104 S.Ct., at
2849. Here, the State asserts the addition-
al interest of ‘promot[ing] the efficient
transmission of the public’s money to the
charity through the medium of the for-
profit, professional fundraiser,” Reply
Brief for Appellants 3, or as I put it in
Munson, protecting the “expectations of
the donor who thinks that his money will
be used to benefit the charitable purpose in
the name of which the money was solic-
ited,” 467 U.S., at 980, n. 2, 104 S.Ct., at
2859, n. 2.1

_lgooln determining whether the North
Carolina statute narrowly serves these in-
terests, it is important to note that the
statute does not impose a blanket prohibi-
tion upon fees that exceed a certain propor-
tion of gross receipts, as did the statute in
Munson.? The basic judgment for the tri-
er-of-fact under the fee provisions is wheth-
er the fee is “reasonable.” This determina-
tion is made not only in light of the per-
centages, but also in light of such factors
as whether the solicitation “involve[s] the
dissemination of information, discussion, or
advocacy relating to public issues as direct-

1. I find it hard to understand the Court's com-
plaint that the statute’s attempts to encourage
charity and charitable contributions and to
maximize the funds that flow to charities are
based on “the paternalistic premise that chari-
ties' speech must be regulated for their own
benefit,” ante, at 2674. All economic regulation
of this sort is “paternalistic” in the sense that it
prevents parties who wish to contract with one
another from entering into a coniract on pre-
cisely the terms that they would choose. But
ever since West Coast Hotel Co. v. Parrish, 300
US. 379, 57 S.Ct. 578, 81 L.Ed. 703 (1937),
finally overruled Lochner v. New York, 198 U.S.
45, 25 S.Ct. 539, 49 L.Ed. 937 (1905), and Adkins
v. Children’s Hospital, 261 U.S. 525, 43 S.Ct. 394,
67 L.Ed. 785 (1923), “paternalism” has been a
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ed by the [charity] which is to benefit from
the solicitation,” §§ 131C-17.2(c), (d)(1), and
whether the ability of the charity to “raise
money or communicate its ideas, opinions,
and positions to the public would be signifi-
cantly diminished” by the charging of a
lower fee, § 131C-17.2(d)(2).

The inclusion of these factors in the “rea-
sonableness” determination of the factfind-
er protects against the vices of the fixed-
percentage scheme struck down in Mun-
son. The limited waiver of the 25% limita-
tion in Munson was found unacceptable
because the statute gave the State “no
discretion to determine that reasons other
than financial necessity warrant a waiver.”
467 U.S., at 963, 104 S.Ct., at 2850. This
meant that organizations whose high solici-
tation costs were a result of the dissemina-
tion of information would not be able to
obtain waivers and would thus be prevent-
ed by the 25% limitation from hiring profes-
sional fundraisers. Id., at 963-964, 104
S.Ct., at 2850. No such problem exists
here: the statute mandates that First
Amendment considerations such as the de-
sire to disseminate information and the
ability of the charity to get its message
across be taken into account by the fact-
finder in determining _|sioreasonableness.
Thus, unlike the statute in Munson, it can-
not be said that the reasonableness limita-
tion is overbroad, as the North Carolina
statute is designed and carefully tailored to
avoid any restrictions on “First Amend-
ment activity that results in high costs but

perfectly acceptable motive for legislative regu-
lation of this sort. Olsen v. Nebraska ex rel.
Western Reference & Bond Assn., Inc., 313 U.S.
236, 246, 61 S.Ct. 862, 865, 85 L.Ed. 1305 (1941).

2. Neither Schaumburg nor Munson holds that
the “percentage of gross receipts” figure is irrele-
vant to the question whether a particular fee is
unreasonable or fraudulent. See Munson, 467
U.S., at 961, 966, and n. 14, 104 S.Ct., at 2849,
2852, and n. 14. The problem with the figure
was that, standing alone, it was “simply too
imprecise an instrument to accomplish” the end
of preventing fraud. Id., at 961, 104 S.Ct., at
2849.
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is itself a part of the charity’s goal or that
is simply attributable to the fact that the
charity’s cause proves to be unpopular,”
Munson, supra, at 967, 104 S.Ct., at 2852.
In my view, the fee provisions of the stat-
ute thus satisfy the constitutional require-
ment that it be narrowly tailored to serve
the State’s compelling interests. I would
reverse the judgment of the Court of Ap-
peals on this issue.

111

The next part of the statute to be con-
sidered is the requirement of the Act that
the fundraiser disclose to the potential do-
nor “the percentage of charitable contribu-
tions collected during the previous 12
months that were actually turned over to
charity,” ante, at 2677.3 The asserted pur-
pose of this provision is to “better inform
the donating public as to where its money
will go” in order to assist the potential
donor in making the decision whether to
donate. Brief for Appellants 17. The
Court concludes, after a lengthy discussion
of the constitutionality of “compelled state-
ments,” that strict scrutiny_|g;;should be
applied and that the statute does not sur-
vive that scrutiny. I disagree.

This statute requires only that the pro-
fessional solicitor disclose certain relevant
and verifiable facts to the potential donor.
Although the disclosure must occur at
some point in the context of the solicitation
(which can be either oral or written), it is
directly analogous to mandatory disclosure
requirements that exist in other contexts,
such as securities transactions. In my
view, the required disclosure of true facts
in the course of what is at least in part a

3. In the words of the statute, the fundraiser
must disclose
“It)he average of the percentage of gross re-
ceipts actually paid to [charities] by the profes-
sional fund-raising counsel or professional solic-
itor conducting the solicitation for all charitable
sales promotions conducted in this State by that
[fundraiser] for the past 12 months, or for all
completed charitable sales promotions where
the [fundraiser] has been soliciting funds for
less than 12 months.” N.C.Gen.Stat. § 131C-
16.1(3) (1986). .
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“commercial” transaction—the solicitation
of money by a professional fundraiser—
does not necessarily create such a burden
on core protected speech as to require that
strict serutiny be applied. Indeed, it seems
to me that even in cases where the solicita-
tion involves dissemination of a “message”
by the charity (through the fundraiser), the
disclosure required by the statute at issue
here will have little, if any, effect on the
message itself, though it may have an ef-
fect on the potential donor’s desire to con-
tribute financially to the cause.

Of course, the percentage of previous
collections turned over to charities is only a
very rough surrogate for the percentage of
collections which will be turned over by the
fundraiser in the particular drive in ques-
tion. The State’s position would be strong-
er if either in the legislative history or in
the testimony in the District Court there
was some showing that the percentage
charged by any particular fundraiser does
not vary greatly from one drive to another.
Nonetheless, because the statute is aimed
at the commercial aspect of the solicitation,
and because the State’s interests in enact-
ing the disclosure requirements are suffi-
ciently strong, I cannot conclude that the
First Amendment prevents the State from
imposing the type of disclosure require-
ment involved here, at least in the absence
of a showing that the effect of the disclo-
sure is to dramatically limit contributions
or impede a charity’s ability to disseminate
ideas or information. But, again, we have
nothing but speculation to guide Jg;ous here,
since neither party offered any evidence as
to how this provision would operate when

The statute also contains several other disclo-
sure provisions that are not at issue in this
appeal, including a requirement that the profes-
sional fundraiser disclose his name, his employ-
er, and his employer’s address to potential do-
nors, §§ 131C-16.1(1)-(2), and a requirement
that any person subject to licensure under the
Act disclose upon request “his percentage of
fund-raising expenses and the purpose of the
organization,” N.C.Gen.Stat. § 131C-16 (1986).
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the statute went into effect. On this state
of the record, and considering the rule that
“[w]hen a statute is assailed as unconstitu-
tional we are bound to assume the exist-
ence of any state of facts which would
sustain the statute in whole or in part,”
Alabama Federation of Labor v. McAdo-
ry, 325 U.S. 450, 465, 65 S.Ct. 1384, 1391,
89 L.Ed. 1725 (1945), I would uphold this
provision.

v

The final issue raised here is the validity
of the licensing provisions contained in the
North Carolina statute. It is beyond dis-
pute that the statute differentiates be-
tween professional fundraisers and vol-
unteer or in-house fundraisers; the former
may not engage in solicitation until their
license application is accepted, while the
latter may. But this fact alone does not
impose an impermissible burden on protect-
ed speech, nor does it require that the
licensing provisions be subjected to strict
scrutiny.

For one thing, the requirement that a
professional fundraiser apply for and re-
ceive a license before being allowed to soli-
cit donations does not put any burden on
the charities’ ability to speak. Even if the
charity is one that typically relies on pro-
fessional fundraisers, the effect of the stat-
ute is to require only that the fundraiser
the charity hires is a fundraiser who has
been licensed by the State. While this ef-
fect may limit to some degree the charity’s
ability to hire whomever it chooses as its
professional fundraiser, it will still be able
to choose from other, licensed professionals
and obtain their assistance in soliciting do-

4. There is absolutely no basis in the record to
conclude that the licensing and registration re-
quirements of the Act are so onerous that they
would drive professional fundraisers out of the
State to such an extent that there would be none
left for a charity to hire. If there were such
evidence, then I would certainly agree that the
licensing provisions did have the effect of re-
stricting speech by charities, at least for those
charities who rely heavily on professional fund-
raising.
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nations.? To the extent, |gisthen, that the
licensing provisions have a burden on
speech, it is one that truly can be said to be
incidental. In addition, it is a burden that
is countenanced in other circumstances
without any suggestion that some type of
heightened scrutiny should apply. For ex-
ample, bar admission requirements may
have some incidental effect on First
Amendment protected activity by restrict-
ing a petitioner’s right to hire whomever he
pleases to serve as his attorney, but we
have never suggested that state regulation
of admission to the bar should generally be
subject to strict scrutiny. In my view,
then, requiring a professional fundraiser to
wait until its license is approved before
engaging in solicitation does not create a
sufficiently significant burden on speech by
charities that it should be reviewed under
any more exacting standard than that
which is typically applied to state occupa-
tional licensing requirements.

Nor do I think that heightened scrutiny
should apply because the statute allegedly
has some effect on speech by the profes-
sional fundraisers themselves. It simply is
not true that in this case the fundraisers
are prevented from engaging in any pro-
tected speech on their own behalf by the
State’s licensing requirements; the require-
ments only restrict their ability to engage
in the profession of “solicitation” without a
license. We do not view bar admission
requirements as invalid because they re-
strict a prospective lawyer’s “right” to be
hired as an advocate by a client. So in this
case we should not subject to strict scruti-
ny the State’s attempt to license a busi-
ness—professional fundraising—some of
whose members might reasonably be

5. Indeed, the record also indicates that even if
the charity decides to wait until the licensing
proceedings are complete in order to hire a
specific fundraiser, the charity will not have
long to wait. See App. 58-62. The speed with
which licensing proceedings have been handled
by the State in the past belies appellees’ claim
that the waiting period for professional fund-
raisers has a chilling effect on the charities’
right to speak.
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thought to pose a risk of fraudulent activi-
ty. As Justice Jackson put it:

_]814“The modern state owes and attempts
to perform a duty to protect the public
from those who seek for one purpose or
another to obtain its money. When one
does so through the practice of a calling,
the state may have an interest in shield-
ing the public against the untrustworthy,
the incompetent, or the irresponsible, or
against unauthorized representation of
agency. A usual method of performing
this funetion is through a licensing sys-
tem.” Thomas v. Collins, 323 U.S. 516,
545, 65 S.Ct. 315, 329, 89 L.Ed. 430 (1945)
(concurring opinion).

In this case, the North Carolina statute’s
requirement that professional solicitors
wait for a license before engaging in any
solicitation is rationally related to the
State’s interest in protecting the public and
the charities themselves. The State could
reasonably have concluded that profession-
al solicitors pose a greater risk of fraud,
see, e.g., App. 60, making it more important
that the State have an opportunity to re-
view their license applications before they
are allowed to engage in solicitation. Pre-
sumably, there is less of a risk that a
charity will be defrauded or cheated by
volunteer fundraisers and fundraisers who
are themselves employed by the charity, as
these individuals are more likely to be
known to the charity. See New Orleans v.
Dukes, 427 U.S. 297, 96 S.Ct. 2513, 49
L.Ed.2d 511 (1976). I would, accordingly,
uphold the licensing provisions of the stat-
ute notwithstanding its different treatment
of volunteers and professionals.
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Defendant was convicted of first-de-
gree murder and sentenced to death, by
jury verdict, in the District Court of Grady
County, James R. Winchester, J. Defen-
dant appealed. The Oklahoma Court of
Criminal Appeals, 724 P.2d 780, Brett, J.,
affirmed. On writ of certiorari, the Su-
preme Court, Justice Stevens, held that -
Eighth and Fourteenth Amendments pro-
hibited execution of defendant convicted of
first-degree murder for offense committed
when defendant was 15 years old.

Judgment vacated; case remanded.

Justice O’Connor filed opinion concur-
ring in judgment.

Justice Scalia filed dissenting opinion
in which Rehnquist, Chief Justice, and
‘White, Justice, joined.

Justice Kennedy did not participate.
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Eighth and Fourteenth Amendments
prohibited execution of defendant convicted
of first-degree murder for offense commit-
ted when defendant was 15 years old, pur-
suant to Oklahoma statutes. (Per Stevens,
Justice, with three Justices concurring and
one Justice concurring in judgment.)
TU.S.C.A. Const.Amends. 8, 14; 10 OkLSt.
Ann. §§ 1101(b), 1112(b); 21 OKLSt.Ann.
§§ 701.10-701.15.
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Petitioner, when he was 15 years old,
actively participated in a brutal murder.
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