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7.1(C). If the Court finds that Plaintiff is
entitled to attorney’s fees and costs, the
Court will give the parties an opportunity
to reach an agreement on the amount and
will establish a briefing schedule that will
control if the parties cannot reach agree-
ment.

w
O 5 KEY NUMBER SYSTEM
T

PUBLIC CITIZEN, INC.,
et al., Plaintiffs,

V.

PINELLAS COUNTY, et
al., Defendants.

No. 8:01CV943T-23TGW.

United States District Court,
Tampa Division.
M.D. Florida.

May 19, 2004.

Background: Charitable contribution so-
licitors sued county, claiming that ordi-
nance imposing licensing requirement vio-
lated First Amendment and Commerce
Clause. Solicitors moved for summary
judgment.

Holdings: The District Court, Merryday,
J., held that:

(1) earlier decision upholding ordinance
did not preclude present action;

(2) excessive discretion afforded to appli-
cation form preparers was First
Amendment violation;

(3) provisions allowing for delays in ap-
proval process violated First Amend-
ment;

(4) provisions requiring disclosure of back-
ground and general information, and of
certain known familial relationships,
did not violate First Amendment;

(5) requirements that revenue and ex-

pense information be disclosed did not
violate First Amendment;

(6) ordinance was narrowly tailored to fur-
ther substantial government interests,
as required by First Amendment;

(7) fee schedule was unconstitutional;

(8) ordinance did not violate Commerce
Clause; and

(9) unconstitutional provisions would not
be separated from balance of ordi-
nance.

Motion granted in part, denied in part.

1. Judgment &=677, 715(3), 739

Earlier decision, in which court denied
claims by professional charitable fund rais-
ers that county ordinance regulating chari-
table solicitation violated First Amend-
ment and Commerce Clause, did not bar
later suit raising generally same issues;
there was only one plaintiff in common,
which had appeared in earlier action sim-
ply in representative capacity, earlier deci-
sion was facial challenge only, due process
claims were different, and ordinance had
been amended since date of earlier deci-
sion. U.S.C.A. Const. Art. 1, § 8, cl. 3;
U.S.C.A. Const.Amend. 1.

2. Constitutional Law €=90(3)

There is heavy presumption against
constitutionality of statute imposing prior
restraint on speech. U.S.C.A. Const.
Amend. 1.

3. Constitutional Law ¢=90.1(4)

Statute imposing prior restraint on
speech, through imposition of licensing re-
quirement, is unconstitutional if it places
unbridled discretion in the hands of a gov-
ernment official or agency, or if it fails to
place limits on the time within which the
decision maker must issue the license.
U.S.C.A. Const.Amend. 1.
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4. Charities &41.5
Constitutional Law ¢=90.1(4)

County ordinance requiring issuance
of license prior to charitable solicitation
satisfied requirement for prior restraint on
speech, that it not place unbridled discre-
tion in the hands of a government official
or agency; license was required to be is-
sued unless application was improperly
filled out, earlier applications had been
rejected, or application contained material-
ly false information or involved material
omission. U.S.C.A. Const.Amend. 1.

5. Charities &=41.5
Constitutional Law ¢=90.1(1.1)

Provision of county ordinance govern-
ing charitable contribution solicitation,
granting director of consumer services au-
thority to promulgate necessary forms,
without further guidance, was unconstitu-
tional prior restraint on speech of solici-
tors, violating First Amendment; provision
vested excessive discretion in director, who
had used it to make information demands
in form going beyond those authorized by
ordinance. U.S.C.A. Const.Amend. 1.

6. Charities €41.5
Constitutional Law €=90.1(4)

County ordinance requiring license to
engage in charitable solicitations failed to
satisfy requirement for allowable prior re-
straint on speech, when it imposed 30 day
time limit for consideration of solicitation
license application but did not allow solici-
tation to begin if there was no approval
agency response to application within that
period. U.S.C.A. Const.Amend. 1.

7. Constitutional Law €¢=90.1(1.1)

When reviewing an ordinance regulat-
ing solicitation, for compliance with the
First Amendment, the issue is whether the
power to regulate solicitation has been ex-
ercised in such a manner as not unduly to

intrude upon the rights of free speech.
U.S.C.A. Const.Amend. 1.
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8. Constitutional Law ¢=90.1(4)

County ordinance licensing and regu-
lating charitable solicitation was content-
neutral, and consequently entitled to inter-
mediate scrutiny when analyzed for com-
pliance with First Amendment; license
grant was made without regard to nature
of any contemplated solicitation, with only
those applicants falling outside specified

and objective categories being rejected.
U.S.C.A. Const.Amend. 1.

9. Constitutional Law €=82(3)

“Intermediate scrutiny” test, for de-
termining whether ordinance complies
with First Amendment, requires demon-
stration by government that ordinance
serves substantial government interest,
and is narrowly tailored to serve that in-
terest. U.S.C.A. Const.Amend. 1.

See publication Words and Phras-
es for other judicial constructions
and definitions.

10. Charities &=41.5

Constitutional Law ¢=90.1(4)

General background information, re-
quired by county ordinance from appli-
cants for permission to conduct charitable
solicitations in county, was narrowly tai-
lored to advance county’s objective of pre-
venting deception, fraud or misrepresenta-
tion, as required under First Amendment,
despite claim that excessively detailed and
intrusive  information was required.
U.S.C.A. Const.Amend. 1.

11. Charities €41.5

Constitutional Law 90.1(4)

County ordinance requiring disclosure
of familial relationships between persons
associated with applicant for permission to
conduct charitable solicitations within
county, and charity in question or vendor
of related goods or services, was narrowly
tailored to further county’s objective of
preventing deception, fraud or misrepre-
sentation, as required under First Amend-
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ment, despite claim that determining exis-
tence of relationships would be expensive
and time consuming; ordinance only re-
quired disclosure of known relationships.
U.S.C.A. Const.Amend. 1.

12. Charities ¢=41.5

Constitutional Law ¢=90.1(4)

County ordinance requirement, that
applicants for license to conduct charitable
solicitations provide revenue and expense
projections, as well as providing financial
information for prior year, was narrowly
tailored to further substantial government
interest, as required by First Amendment,
despite claim that projections provided no
more useful information than could be
gleaned from prior year’s results.
U.S.C.A. Const.Amend. 1.

13. Charities ¢=41.5

Constitutional Law ¢=90.1(4)

County did not violate First Amend-
ment rights, of applicants for licenses to
conduct charitable solicitations, by impos-
ing requirement that applicant project rev-
enue and expenses, which county would
then use to compute and publish charity’s
ratio of expenses to income (program ser-
vices ratio); requirement furthered coun-
ty’s interest in preventing solicitation
fraud, through publication of interest to
prospective contributor, and was minimally
intrusive, as high expense ratio did not
result in denial of application. U.S.C.A.
Const.Amend. 1.

14. Charities €=41.5

Constitutional Law €=90.1(4)

County ordinance requiring licensing
of charitable contribution solicitors was
narrowly tailored to further substantial
government interest in avoiding fraud, as
required by First Amendment, even
though some information called for was
available from Internal Revenue Service
(IRS) or state agencies; prospective con-
tributor was not required to look for infor-
mation in multiple places, and changes in

federal and state disclosure requirements
could have impact on adequacy of county
disclosure. U.S.C.A. Const.Amend. 1.

15. Charities ¢=41.5
Constitutional Law €290.1(4)

County ordinance requiring licensing
of charitable contribution solicitors was
narrowly tailored to further substantive
government interest in avoiding solicita-
tion fraud, as required by First Amend-
ment, when it provided for submission of
financial information regarding licensee
and for state publication of information,
even though there was no county verifica-
tion of any submissions. U.S.C.A. Const.
Amend. 1.

16. Charities ¢=41.5
Constitutional Law €=90.1(4)

County ordinance requiring license to
conduct charitable contribution solicita-
tions was narrowly tailored to further gov-
ernment interest in combating fraud, as
required by First Amendment, despite
claim that requirements to update any in-
formation requested on application within
15 days of change, and that new permit
holder report financial results or resubmit
federal tax form six months after obtaining
license, were unnecessary given previous
and still applicable requirements that ma-
terial information be updated and annual
financial  information  be  supplied.
U.S.C.A. Const.Amend. 1.

17. Charities &41.5
Constitutional Law ¢=90.1(4)

Fee schedule, for issuance of licenses
to conduct charitable solicitations in coun-
ty, violated First Amendment rights of
applicants, when there was no showing of
correlation between fees and costs of oper-
ating licensing program. U.S.C.A. Const.
Amend. 1.
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18. Charities &41.5

Commerce €=63.10

County ordinance imposing licensing
requirement on charitable contribution so-
licitors satisfied commerce clause require-
ment that it not discriminate against inter-
state commerce and impose only incidental
effect on interstate commerce; require-
ments were the same for in-state and out
of state applicants. U.S.C.A. Const. Art.
1,8 8 cl 3.

19. Commerce ¢=13.5

An ordinance that regulates even-
handedly among in-state and out-of-state
organizations and imposes only an inciden-
tal effect on interstate commerce violates
no Commerce Clause protection if the or-
dinance serves a legitimate interest and
the burden on interstate commerce is not
clearly excessive in relation to the putative
local benefits. U.S.C.A. Const. Art. 1, § 8§,
cl. 3.

20. Charities &=41.5

Commerce €=63.10

County ordinance requiring licensing
of charitable contribution solicitors satis-
fied Commerce Clause requirements that
it serve legitimate interest and not impose
burden on interstate commerce clearly ex-
cessive in relation to putative local bene-
fits; there was evidence that potential con-
tributors were making use of information
published regarding applicants, furthering
anti-fraud objectives of ordinance, and this
putative local benefit outweighed conjec-
tural harm to soliciting organization that
would arise if numerous counties adopted
similar ordinances. U.S.C.A. Const. Art.
1,§ 8§, cl. 3.

21. Counties =55

Court would not sever from county
ordinance requiring licenses to conduct

1. American Charities appears on behalf of
both its member and its supporter charitable
organizations (Docs. 1 & 51).
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charitable contribution solicitations, uncon-
stitutional provisions regarding content of
applications, ability to restrict grant of li-
cense on procedural grounds, and amount
of license fees; only inclusion of further
limits, rather than severance of unconstitu-
tional provisions, would cure ordinance’s
constitutional violations.

Robert R. Hearn, Zuckerman Spaeder,
L.L.P., Tampa, FL, Bonnie I. Robin—Ver-
geer, Alan B. Morrison, Public Citizen Lit-
igation Group, Washington, DC, Geoffrey
W. Peters, Geoffrey W. Peters, P.C., Vien-
na, VA, for Public Citizen, Inc., Public
Citizen Foundation, Inc., Greenpeace, Inc.,
Greenpeace Fund, Inc., American Chari-
ties for Reasonable Fundraising Regula-
tion, Inc., DMA-Nonprofit Federation.

Carl E. Brody, Jr., Pinellas County At-
torney’s Office, Clearwater, FL, for Pinel-
las County, a political subdivision of the
State of Florida, Sheryl Lord, Director,
Pinellas County Department of Consumer
Protection.

ORDER

MERRYDAY, District Judge.

Public Citizen, Inc., and Public Citizen
Foundation, Inec. (collectively, “Public Citi-
zen”); Greenpeace, Inc., and Greenpeace
Fund, Inc. (collectively, “Greenpeace”);
American Charities for Reasonable Fund-
raising Regulation, Ine. (“American Chari-
ties”); ! and the Direct Marketing Associa-
tion, Inc. (“DMA”™)? (collectively, the
“charities”), move for summary judgment
to enjoin the enforcement of Pinellas
County Ordinance No. 93-106 (the “ordi-
nance”), which regulates the solicitation of
charitable contributions in Pinellas County

2. DMA appears on behalf of its member char-
itable organizations (Docs. 1 & 50).
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(Docs. 42 & 43)> The charities assert
claims pursuant to Section 1983 of Title 42,
United States Code (Doec. 1), and contend
that the ordinance on its face and as ap-
plied to the charities violates the United
States Constitution (Doc. 43).* Specifical-
ly, the charities contend that the ordinance
(1) imposes an impermissible prior re-
straint of protected speech in violation of
the First Amendment, (2) imposes an un-
reasonable burden on protected speech in
violation of the First Amendment, and (3)
unduly burdens interstate commerce in vi-
olation of Article I's Commerce Clause
(Doc. 1).* The charities contend that the
ordinance fails to achieve its stated pur-
pose of preventing deception, fraud, and
misrepresentation and of promoting the
disclosure of information useful to a poten-
tial donor.

Pinellas County and Sheryl Lord, the
director of the county’s Department of

3. Pinellas County Code 8§88 42-266 to 42-344.

4. The charities describe the ordinance as
“among the most oppressive [charitable solic-
itation ordinances] exacted by any jurisdiction
in the country” (Doc. 43). Public Citizen,
Greenpeace, and other charities, including
members of DMA and of American Charities,
refrain from “solicitation of nonmembers re-
siding in Pinellas County to avoid the heavy
burden and expense of registering there”
(Docs. 46, 48, 50, 51, & 56). Public Citizen
suppressed an estimated 27,662 mailings to
Pinellas County residents in fiscal years 2000
and 2001 combined (Doc. 47).

The charities concede that the county’s Oc-
tober 15, 2002, repeal of Section 42-310 of
the ordinance, regulating internet solicitation,
renders moot the charities’ fourth claim (Doc.
81).

5. In support of their motion, the charities
filed several briefs (Docs. 43 & 70), excerpts
from discovery requests (Doc. 44), numerous
declarations (Docs. 4648 & 50-56), deposi-
tion excerpts (Doc. 58), and other exhibits
(Docs. 57 & 71).

6. Recently, the county renamed the Depart-
ment of Consumer Protection, the name used

Justice and Consumer Services® (collec-
tively, the “county”), move for summary
judgment and argue that the ordinance (1)
is narrowly tailored to advance a substan-
tial interest and (2) comports with the
Commerce Clause (Doc. 59).7 In addition,
the county contends that an earlier action
by fundraising consultants, in which Amer-
ican Charities appeared, adjudicates the
charities’ claims and renders this action an
impermissible “second bite at the apple”
(Doc. 60).

I. BACKGROUND

A. The Pinellas County Charitable So-
licitation Ordinance

Promulgated pursuant to Section
496.421, Florida Statutes,® the ordinance
requires the registration of any charitable
organization (and any sponsor,” federated
fundraising organization,'* or professional

in earlier versions of the ordinance and in the
parties’ submissions, as the Department of
Justice and Consumer Services (Doc. 88).

7. In support of its motion, the county filed
several briefs (Doc. 60 & 83) and a volume of
exhibits (Doc. 60).

8. See Pinellas County Code § 42-267. Chap-
ter 496, Florida Statutes, the Solicitation of
Contributions Act, codifies the state’s charita-
ble solicitation law. The Solicitation of Con-
tributions Act does not ‘“preempt more strin-
gent county ... provisions ..., [and] such
provisions must be complied with if the regis-
trant desires to solicit within the geographic
district of such local unit of government.”
Fla. Stat. § 496.421.

9. The ordinance defines ‘“‘sponsor” as “a
group which hosts an event or solicits contri-
butions on behalf of a charitable organiza-
tion.” Pinellas County Code § 42-266.

10. The ordinance defines “‘federated fundrais-
ing organization” as “‘a federation of indepen-
dent charitable organizations which have vol-
untarily joined together, including, but not
limited to, a United Way or community chest,
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solicitor 1) that desires to solicit a charita-
ble contribution in Pinellas County from
other than a “member” of the charitable
organization. Pinellas County Code § 42—
272(a). A charitable organization may not
“contract with any professional solicitor,
federated fundraising agency, or sponsor
for the purpose of raising or soliciting
funds for the charity or sponsor before the
professional solicitor, federated fundrais-
ing agency or sponsor has been issued a
charitable solicitations permit” by the di-
rector of the Department of Justice and
Consumer Services. Pinellas County Code
§ 42-321(c). Following the parties’ mo-
tions for summary judgment, the county
twice amended the ordinance (Docs. 81 &
88).2 This order addresses the current
version of the ordinance.

for purposes of raising and distributing con-
tributions.” Pinellas County Code § 42-266.

11. The ordinance defines “professional solici-
tor” as “any person who, for compensation,
performs for a charitable organization or
sponsor any service in connection with which
contributions are or will be solicited by the
compensated person or by any person it em-
ploys, procures, or otherwise engages ... as
an agent, employee, independent contractor
or subcontractor, in connection with the so-
licitation of contributions for or on behalf of a
charitable organization or sponsor.” Pinellas
County Code § 42-266.

12. Recognizing that application of the ordi-
nance to professional fundraising consultants
and commercial co-venturers violates the
Constitution, the county removed professional
fundraising consultants and commercial co-
venturers from the ordinance’s coverage. See
American Charities for Reasonable Fundrais-
ing Regulation, Inc. v. Pinellas County, 189
F.Supp.2d 1319 (M.D.Fla.2001). Neverthe-
less, the ordinance continues to apply to char-
itable organizations.

13. A “charitable purpose” includes “any be-
nevolent, philanthropic, patriotic, education-
al, humane, scientific, artistic, public health,
social welfare or advocacy, environmental
conservation, civic, safety, fraternal, histori-
cal, athletic, medical, religious or other elee-
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The ordinance requires “registration and
full public disclosure by persons who solicit
contributions for a charitable pur-
pose ¥ from the public in order to
prevent deception, fraud, or misrepresen-
tation in the solicitation, use and reporting
of contributions.” Pinellas County Code
§ 42-270. The ordinance requires a
charitable organization to register with the
Department of Justice and Consumer Ser-
vices (the “department”) and requires a
permit before soliciting a contribution in
Pinellas County. See Pinellas County
Code § 42-291.%% Generally, a permit ex-
pires in twelve months. See Pinellas
County Code §§ 42-294(b) (“All permits

. shall be valid for 12 months from the
date of issuance, except for one-time
events.”) & 42-294(d) (“A permit that is
not renewed under this article shall expire

mosynary objective.” Pinellas County Code

§ 42-266.

14. The ordinance subjects information ob-
tained through the registration process to
Florida’s public records law, which generally
permits ‘“‘inspection by any person.” Fla.
Stat. § 119.01; see Pinellas County Code
§ 42-279(b).

15. Section 42-291 of the ordinance states:

No charitable organization, sponsor, feder-
ated fundraising organization, professional
solicitor, or other person, unless otherwise
exempted, shall solicit contributions in the
county by any means or have funds solic-
ited on its behalf by any other person with-
out first registering and having been issued
a charitable solicitations permit by the de-
partment under this article.
However, Sections 42-272(b) and 42-272(c)
of the ordinance exempt from registration:
any solicitation for the relief of any individ-
ual specified by name at the time of the
solicitation where the solicitor establishes a
legal depository account and represents in
each case that the entire amount collected
. shall be turned over to the named bene-
ficiary [and] ... any solicitations conducted
by schoolchildren or college or university
students ... for the purpose of financing
extracurricular, social, athletic, artistic, sci-
entific, or cultural programs. . ..
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one year from the date of issuance.”).
Section 42-292 of the ordinance requires
filing a sworn application that discloses
with respect to the applicant a name and
business information; a conviction for
theft, fraud, misrepresentation, or violation
of any funds solicitation law; a denial,
suspension, or revocation of a solicitation
permit under the ordinance or under Flori-
da’s charitable solicitation law; and both
the applicant’s mailing and street address
and the “federally issued identification
number.” Pinellas County Code §§ 42—
292(a)(1) to 42-292(a)(5)."* In addition, an

16. Section 42-292 of the ordinance states:

(a) Application required. Any charitable or-
ganization, sponsor, federated fundraising
organization, professional solicitor, or per-
son desiring to engage in solicitation of
contributions in the county shall file a
sworn application with the department,
which contains the following information
and shall be accompanied by the following
documents:
(1) If the applicant is:
a. An individual, the individual shall
state his legal name and any aliases;
b. A group, the group shall state its legal
identity;
c. A partnership, the partnership shall
state its complete name and any fictitious
name, and the names of all partners hav-
ing either direct, managerial, supervisory
or advisory responsibilities for the solici-
tation of charitable contributions, and
whether the partnership is general or lim-
ited; or
d. A corporation, the corporation shall
state its complete name and any fictitious
name, the date of its incorporation, evi-
dence that the corporation is in good
standing, the names and capacity of all
officers, directors, and stockholders hav-
ing either direct, managerial, supervisory
or advisory responsibilities for the solici-
tation of charitable contributions and, if
applicable, the name of the registered
corporate agent and the address of the
registered office for service of process.
(2) Whether the applicant or any other in-
dividual listed pursuant to subsection
(a)(1) of this section is registered under
this article or any other solicitations stat-
ute or ordinance, and if so, the name(s) of

applicant must submit any agreement with
a federated fundraising organization, pro-
fessional solicitor, or sponsor; the appli-
cant’s registration or exemption statement
issued by the state pursuant to Chapter
496, Florida Statutes; and the applicant’s
tax return (i.e., Internal Revenue Service
(“IRS”) Form 990 or 990-EZ) for the pre-
ceding year or, if exempt from filing a tax
return, a “report of results” or an unaudit-
ed financial statement for the preceding
fiscal year. See Pinellas County Code
§§ 42-292(a)(6) & 42-292(a)8) to 42—
292(a)(10). Further, Section 42-292(a)(7)

the registering agency and the other per-
mit holders.

(3) Whether the applicant or any other in-
dividual listed pursuant to subsection
(a)(1) of this section has, within the five-
year period immediately preceding the
date of the application for registration,
been convicted of a violation of F.S. ch.
496, this article, or any other federal,
state or local ordinance, act or law gov-
erning theft, fraud, misrepresentation or
the solicitation of funds, and if so, the
conviction involved, the date of convic-
tion, and the place of conviction.

(4) Whether the applicant or any other in-
dividual listed pursuant to subsection
(a)(1) of this section has had a previous
permit under this article or registration
under F.S. ch. 496 suspended, revoked,
or denied, or by court order been re-
quired to cease operation, or been fined
or otherwise administratively sanctioned,
including the date of the actions.

(5) The applicant’s mailing address, physi-
cal street address, telephone number and
the federally issued identification number
of the individuals listed pursuant to sub-
section (a)(1) of this section.

17. Section 42-292 of the ordinance further
states:

(a) Application required. Any charitable or-
ganization, sponsor, federated fundraising
organization, professional solicitor, or per-
son desiring to engage in solicitation of
contributions in the county shall file a
sworn application with the department,
which contains the following information
and shall be accompanied by the following
documents:
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requires “[a] statement as to whether any
of the owners, directors, or officers of the
[applicant] are related as parent,
spouse, child, or sibling to any other di-
rectors, officers, or owners of the appli-
cant, or knowingly related to any officer,
director, or trustee of any charitable or-
ganization or sponsor under contract to
the [applicant] . . ., or knowingly related to
any supplier or vendor providing goods or
services to any charitable organization or
sponsor under contract to the applicant.”
Section 42-292(a)(11) requires identifica-
tion of the purpose of the charitable organ-
ization and the method of execution.’® Fi-

(6) If applicable, the applicant’s statement
of agreement or letter of authorization
made with any federated fundraising or-
ganization, professional solicitor, or
sponsor, together with a copy of such
agreement.

(8) A copy of the registration or exemption
statement issued under F.S. ch. 496 to
the applicant or any other individual list-
ed pursuant to subsection (a)(1) or (a)(2)
of this section.

(9) Either a copy of the Internal Revenue
Service form 990 and schedule A filed for
the preceding financial year, a copy of
the Internal Revenue System [sic] form
990-EZ filed for the preceding financial
year, a copy of the Internal Revenue Ser-
vice Form 1120-T filed for the preceding
financial year, or proof of an exemption
from filing any of the above forms. Any
organization exempt from filing any of
the IRS forms shall file a report of results
on a form provided by the department or
an unaudited financial statement for the
preceding financial year. A newly
formed organization shall file an itemized
budget certified by a senior officer.

(10) A sworn statement attesting to the ve-
racity and accuracy of the information
provided in the application.

18. Section 42-292(a)(11) states:

(11) The application shall also contain the
following information about the charita-
ble organization:

a. The purpose or work of the organiza-
tion; and

321 FEDERAL SUPPLEMENT, 2d SERIES

nally, the ordinance requires information
on each solicitation program, including the
name of the solicitation, the manner or
method of solicitation, the contemplated
receipts and expenses of the solicitation,
the proportion of the contribution destined
for the “object of the solicitation,” and the
plan for the distribution of contributions.
Pinellas County Code § 42-292(a)(12)(a) to
(12)(e).®

Pursuant to Section 42-276(c), the di-
rector of the department (the “director”)
promulgated application forms to collect
the information ostensibly required by the
ordinance.? Aside from other informa-

b. The manner in which the purpose or
work of the organization is carried out.

19. Section 42-292(a)(12) states:

(12) The application shall also contain the
following information regarding each ac-
tivity involving solicitation:

a. The name of the solicitation;

b. The manner or method of solicitation;
c. The contemplated receipts and ex-
penses of the solicitation;

d. The proportion of the contribution
which will go toward the object of the
solicitation; [and]

e. The distribution plan for collected
contributions.

Section 42-295(a)(1), Pinellas County Code,
requires a permit holder to maintain financial
records “whereby all contributions and all
disbursements are clearly entered” and to
make the records “available ... to the code
enforcement officers for inspection and copy-
ing.”

Although not required by the ordinance, the
department uses the reported financial infor-
mation to generate a percentage of contribu-
tions each registered charity disburses for the
charitable cause (Docs. 44, Ex. 3 & 62, Ex. 3).
See http://pubgis.co.pinellas.fl.us/consum-
er/checkcharity.cfm (last visited Apr. 7, 2004).

20. Section 42-276(c) of the ordinance states
that the “director of the department of justice
and consumer services shall promulgate the
forms deemed necessary to carry out his or
her responsibilities.”

The department has an application form for
new permits, the ‘“‘Charitable Solicitation
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tion, the “Charitable Solicitation New Per-
mit Application,” required for a new per-
mit, requests the name, title, address,
telephone and fax number, date of birth,
and state and number of the driver’s li-
cense of (1) a contact; (2) the applicant’s
chief elected, executive, or operating offi-
cer; (3) the individual “managing the so-
licitation described in [the] application;”
(4) the applicant’s treasurer or individual
“with control of financial records;” and (5)
the manager of any telephone room either
in or operating into Pinellas County. In
addition, the new permit application form
requests the location for the planned solic-
itation; the method of solicitation; the
“purpose or work of the organization ben-
efitting from the solicitation” and how the
work is “carried out;” and whether the
applicant previously registered with the
county and whether the applicant regis-
tered with the state. Further, the new
permit application form requires disclo-
sure of any “professional assistance;” the
amount and method of compensation pro-
vided to any “professional” or other third
party providing assistance; the projected
contributions and gross revenues for the
coming year either from Pinellas County
residents or “[blased on [s]tate, or
[n]ational [a]ecounting;” the projected cost
of program services; the anticipated man-
agement and general expenses, separated
into twenty-five categories;?' the fund-
raising expenses; the compensation of “of-

New Permit Application;” for timely permit
renewals, the ‘“Charitable Solicitation Renew-
al Application;” and for late permit renewals,
the “Charitable Solicitation Late Renewal Ap-
plication.” The application forms are avail-
able from the county’s website at
http://www.pinellascounty.org/consumer/
charity_ordinance.htm. Despite subsequent
amendment of the ordinance, the department
continues to use application forms which, at
the latest, became effective on October 1,
2002. See http://www.pinellascounty.org/con-
sumer/charity_ordinance.htm (last visited
Apr. 6, 2004).

ficers, directors, ete.;” the “net assets or
fund balances” at both the beginning and
the end of the year; and whether any
director, supervisor, manager, or “person
with authority to receive and/or disburse
solicitation income [has] ever been em-
ployed by or a member of another organi-
zation registered with Pinellas County for
solicitation.” In addition, the new permit
application form requests whether the
“applicant or any manager, director, su-
pervisor, advisor, or other person with
similar responsibilities and/or responsibili-
ty over income and distribution of income”
(1) in the preceding ten years has been
convicted of a violation of either the ordi-
nance, the state charitable solicitation
statute, or any other federal, state, or lo-
cal law governing theft, fraud, misrepre-
sentation, or the solicitation of funds and
(2) in the preceding ten years has had a
solicitation permit issued under either the
ordinance or the state statute “suspended,
revoked, or by court order [has] been re-
quired to cease operation or fined or oth-
erwise sanctioned.” Finally, the new per-
mit application form requests whether any
“owner, director, officer, supervisor, man-
ager, or employee” of the applicant is a
parent, spouse, child, or sibling of (1) any
other owner, director, officer, supervisor,
manager, or employee of the applicant or
(2) any director, officer, supervisor, man-
ager, or employee of any professional as-

21. The new permit application form requests
an itemization of expenses for accounting ser-
vices, advertising and publicity, commissions,
costumes and uniforms, decorations and fa-
vors, entertainers and musicians, equipment,
building rental, food, postage, printing,
prizes, professional fees (for example, for a
solicitor or co-venturer), royalties, salaries
and wages, security services, insurance, labor
and services, legal fees, utilities, storage costs,
license and permit fees, telephone and fax,
transportation, and any “other’”” purpose.
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sistance firm “involved in a current ser-
vices contract with the applicant.”

The new permit application form re-
quires attachment of a “registration or
exemption acknowledgment” for the state’s
charitable solicitation registration require-
ments (or attachment of the state applica-
tion if still pending); the applicant’s tax
return for the preceding year or, if exempt
from filing a tax return, an “itemized bud-
get showing anticipated income and ex-
penses;” any contract between the appli-
cant and a professional solicitor, federated
fundraiser, or commercial co-venturer; a
list of any other state or agency with
which the applicant is registered; proof of
tax exemption; a list of the name, title,
address, birth date, and telephone number
of the applicant’s officers and directors;
“evidence of any fictitious name registra-
tion;” the wording imprinted on any
“placed or installed devices, canisters, or
honor receptacles;” the “wording of a ver-
bal solicitation(s), including any telephone
‘pitch’, and any written or printed materi-
al(s) used in solicitation;” verification of
incorporation; and the applicant’s internet
address.

Section 42-292(b) of the ordinance au-
thorizes the board of county commission-
ers to set and charge an application fee.
“Calculation of the appropriate fee shall be

22. In addition, “‘the board of county commis-
sioners may assess a separate fee for one-time
events for which the purpose is raising funds
for a charitable organization.” Pinellas
County Code § 42-292(b).

23. Gross contributions of less than $25,000
require payment of a $25 fee; gross contribu-
tions of $25,000 or greater but less than
$100,000 require payment of a $75 fee; gross
contributions of $100,000 or greater but less
than $200,000 require payment of a $120 fee;
gross contributions of $200,000 or greater but
less than $500,000 require payment of a $150
fee; gross contributions of $500,000 or great-
er but less than $1,000,000 require payment
of a $200 fee; gross contributions of
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determined by adding the total of direct
public support, indirect publie support, and
net proceeds from the sale of goods and
fundraising events in Pinellas County as
reported on the organization’s Internal
Revenue Service form.” Pinellas County
Code § 42-292(b).22 According to the ap-
plication forms, the application fee ranges
from $25 to $300 and depends on the gross
contributions received or generated from
Pinellas County residents or, if unavail-
able, from state or national gross contribu-
tions, during the past fiscal year.?® For
new organizations, the county calculates
the application fee based on an “itemized
budget for the coming year.”

An incomplete application requires noti-
fication of the applicant by a code enforce-
ment officer,®* after which the applicant
receives fifteen days to complete the appli-
cation. Pinellas County Code § 42-
292(c).’ Failure by the applicant to re-
spond within thirty days to a request for
completion of the application results in
denial of the application. Pinellas County
Code § 42-292(c) (“Failure to respond
within 30 days to a request for information
necessary to complete the application shall
result in a denial of the application.”). The
code enforcement officer has thirty days
from the application’s “proper filing” to
grant or renew a charitable solicitation

$1,000,000 but less than $10,000,000 require
payment of a $250 fee; and gross contribu-
tions of $10,000,000 or greater require pay-
ment of a $300 fee.

24. Including the director, the department has
seven code enforcement officers (Doc. 44, Ex.

1.

25. Section 42-292(c) of the ordinance states:

If the application for a charitable solicita-
tions permit is not properly completed, the
code enforcement officer shall notify in
writing the person designated for service in
the application. The applicant then has 15
days from the date of such notice to proper-
ly complete the application.
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permit.  Pinellas County Code § 42—
293(a)(1) (“The code enforcement officer
shall grant a new or renewal charitable
solicitations permit within 30 days from
the date of its proper filing.”).?® Other-
wise, the director must mail a notice of
intent to deny a permit within thirty days
from the application’s filing. Pinellas
County Code § 42-293(a)(2) (“The director
or his or her designee shall mail a notice of
intent to deny a charitable solicitations
permit within 30 days from the date of its
filing.”). If the director bases the notice of
intent to deny on deficiencies in the appli-
cation, the director “shall” deny a permit if
the applicant fails to correct the deficien-
cies listed in the notice of intent to deny
within fifteen days. Pinellas County Code
§ 42-293(2)(3) (“The director shall send a
notice of denial based on any of the
grounds set forth in subsection (c¢) of this
section, or for failure to correct within 15
days any of the deficiencies contained in
the notice of intent to deny as set forth in
subsection (a)(2) of this section.”). An ap-
plicant who receives a permit denial “may
request a hearing before the director with-
in 15 days ... [and the] director shall set a
date for the requested hearing and decide
whether to maintain the denial within fif-
teen (15) days of receipt of the request for
hearing.” Pinellas County Code § 42—
293(a)(4). Any decision by the director
“may be reviewed as a matter of right by

26. Although the county insists that if the de-
partment reaches no permitting decision be-
fore expiration of thirty days “the application
will be granted,” neither the ordinance nor
any evidence supports the county’s position.

27. Section 42-293(c) of the ordinance states:

(¢) Denial of permit. The director or desig-
nee shall deny a charitable solicitations per-
mit on the basis of any one of the following
grounds:
(1) An applicant has been convicted of a
violation of F.S. ch. 496, this article, or
any other federal, state or local ordi-
nance, act or law governing theft, fraud,
misrepresentation, or the solicitation of

the circuit court upon the filing of an ap-
propriate pleading by an aggrieved party.”
Pinellas County Code § 42-278.

The director “shall” deny a permit if (1)
in the three years preceding the applica-
tion, the applicant was convicted of theft,
fraud, misrepresentation, or of violating a
fund solicitation law, Pinellas County Code
§ 42-293(c)(1); (2) in the three years pre-
ceding the application, the applicant had a
permit revoked for a violation of either the
ordinance or the state charitable solicita-
tion law, Pinellas County Code § 42—
293(c)(2); (3) in the two years preceding
the application, the applicant had a permit
suspended twice, Pinellas County Code
§ 42-293(c)(3); (4) the application contains
“material false information,” Pinellas
County Code § 42-293(c)(4); or (5) the
application omits “material information.”
Pinellas County Code § 42-293(c)(5).>

The “director or designee may deny,
suspend or revoke the charitable solicita-
tions permit of any person for any viola-
tion of [the ordinance].... The director
or designee shall notify the permit holder
in writing of his or her basis for the deci-
sion.” Pinellas County Code § 42-276(e).
For violations of provisions other than
those detailing the application and regis-
tration requirements, the ordinance grants
the permit holder fifteen days from notifi-
cation from the county to correct the viola-

funds within three years of the latest ap-
plication.

(2) An applicant has had a registration
issued under F.S. ch. 496 or a permit
issued under this article revoked within
three years of the latest application.

(3) An applicant has had a registration
issued under F.S. ch. 496 or a permit
issued under this article suspended twice
within two years prior to the pending
application.

(4) An applicant has submitted an appli-
cation which contains material false in-
formation.

(5) An applicant has submitted an appli-
cation which omits material information.
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tion. Pinellas County Code § 42-296(a).
Failure to correct the violation within fif-
teen days results in the permit’s suspen-
sion for one year or revocation for a mini-
mum of three years. Pinellas County
Code §§ 42-296(b), 42-296(g), & 42-296(h).
However, a permit holder may request a
hearing with the director, which hearing
must be held within thirty days after the
notice of violation. Pinellas County Code
§ 42-296(c). Within fifteen days following
the hearing, the director must decide
whether to maintain the suspension or rev-
ocation. Pinellas County Code § 42—
296(d). At the hearing, “the code enforce-
ment officer shall have the burden to show
competent and substantial evidence to sup-
port the decision to issue a notice of the
permit holder’s violation, based on the in-
formation available to the code enforce-
ment officer at the time of his or her
decision.” Pinellas County Code § 42—
296(d). Pending an appeal, the permit
holder need not surrender the permit, Pi-
nellas County Code § 42-296(e), but the
permit holder may not solicit a charitable
contribution. Pinellas County Code § 42—
327 (“It shall be a violation of this [ordi-
nance] ... for any permit holder to solicit
in the county pending final action by the
director on a notice of intent to suspend or
revoke a charitable solicitations permit.”).

“If there is no basis for denial of a
charitable solicitations permit pursuant to
[Sections 42-293(c)(1) through (¢)5)] ...,
the code enforcement officer shall grant
the permit, notify the applicant, and issue
the permit to the applicant upon payment

28. Section 42-295(b)(1)a states:

Whoever is required to submit a new chari-
table solicitations application as opposed to
a renewal application shall, six months
from the date of issuance of the permit,
submit to the code enforcement officer a
financial statement which shows all contri-
butions and expenses and for what uses all
such contributions were or are to be dis-
bursed or distributed. . . .
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of the appropriate annual fee.” Pinellas
County Code § 42-293(b). According to
the ordinance, the “code enforcement offi-
cer shall register any person and grant or
renew a charitable solicitations permit
upon compliance” with the ordinance. Pi-
nellas County Code § 42-276(a). Six
months after receipt of a new permit (in-
stead of a permit renewal), the permit
holder must submit a “financial statement
which shows all contributions and expenses
and for what uses all such contributions
were or are to be disbursed or distribut-
ed.”  Pinellas County Code § 42—
295(b)(1)a.2® 1In addition, a permit holder
must inform the county of any change to
information requested by the ordinance
within fifteen days of any change. Pinellas
County Code § 42-295(b)(4).

The ordinance authorizes the code en-
forcement officer to “request, for purposes
of inspection and investigation, all financial
records of any person which pertain to the
solicitation and expenditure of contribu-
tions received for a charitable or sponsor
purpose.” Pinellas County Code § 42—
276(d). With probable cause, a code en-
forcement officer may investigate any sus-
pected violation of the ordinance. Pinellas
County Code § 42-276(b). In addition, a
violation of the ordinance is punishable
both with a civil fine and, pursuant to
Section 125.29, Florida Statutes, as a mis-
demeanor. See Pinellas County Code
§§ 42-268 & 42-276(f).

A permit holder “may renew the charita-
ble solicitations permit by submitting a

29. Section 42-295(b)(4) states:

Whenever the information required by or
provided under this division has changed,
the permit holder shall, within 15 days of
the change, provide the code enforcement
officer in writing with the changed informa-
tion.
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renewal application ... and by submitting
the financial information required and pay-
ing the appropriate fee.” Pinellas County
Code § 42-294(c). The required financial
information consists of the applicant’s tax
return for the preceding year or, if exempt
from filing a tax return, a “report of re-
sults on a form provided by the depart-
ment” or an unaudited financial statement
for the preceding fiscal year. Pinellas
County Code § 42-295(b)(1)b.** In addi-
tion, the renewal applicant must explain
“for what uses all ... contributions were
or are to be disbursed or distributed.”
Pinellas County Code § 42-295(b)(1)b.
According to the county’s “Charitable So-
licitation Renewal Application,” a renewal
application “must be received ... thirty
(30) days before the current permit ex-
pires.” Permit renewal requires the same
fee as a new permit application, but a late
renewal application (i.e., a renewal applica-
tion submitted after expiration of the cur-
rent permit) subjects the applicant to an
additional $10 fee for every thirty days
beyond the current permit’s expiration.?!
In part, the renewal application form re-
quests information also requested by the
new permit application, including the
name, title, address, telephone and fax
numbers, date of birth, and state and num-
ber of the driver’s license of both a contact
and the renewal applicant’s chief elected,
executive, or operating officer. Further,
the renewal application form requires at-
tachment of “[e]xamples of current printed
material(s) used in solicitation, and the
wording of the verbal solicitation or ‘tele-

30. Section 42-295(b)(1)b states:

Whoever is required to submit a renewal

application shall, 12 months from the date

of issuance of the second or subsequent
permit, submit to the code enforcement offi-

cer the documents listed in section 42-

292(a)(9) of this code. . ..

Similarly, “[e]Jach permit holder whose so-
licitation is a single, discreet solicitation with-
in a year shall, within 30 days after termi-
nation of the permitted solicitation, submit to

phone pitech”’ and of any agreement “be-
tween solicitation income beneficiaries and
affiliated fundraisers.” Finally, the appli-
cant’s IRS Form 990 or 990-EZ or equiva-
lent IRS financial filing for the preceding
year must accompany the renewal applica-
tion form or, if exempt from filing, the
renewal applicant must disclose the total
gross revenue; contributions; cost of pro-
gram services; itemized expenses (divided
into the same twenty-five categories re-
quired by the new permit application);
fundraising expenses; compensation of
“officers, directors, etc.;” and net assets or
fund balances at both the beginning and
the end of the year. Failure to comply
with the ordinance’s reporting require-
ments requires denial of a renewal re-
quest.  Pinellas County Code § 42—
294(c)(2).

Failure by a permit holder to apply for
renewal before the current permit’s expi-
ration date requires filing of a “Late Re-
newal Application.” Pinellas County Code
§ 42-294(c)(1). The department’s “Late
Renewal Application” requests essentially
the same information requested by the
new permit application form.

B. The Florida Solicitation of Contri-
butions Act

Chapter 496, Florida Statutes, regulates
the solicitation of charitable contributions
within Florida and establishes a registra-
tion process. The state statute’s intent
and purpose mirror those of the county
ordinance. Fla. Stat. § 496.402. The stat-
ute requires the development of a public

the code enforcement officer the documents
listed in section 42-292(a)(9) of this code and
for what uses all such contributions were or
are to be disbursed or distributed.” Pinellas
County Code § 42-295(b)(3).

31. The ordinance authorizes charging “a late
fee as set by resolution of the board of county
commissioners.” Pinellas County Code § 42—
294(c)(1).
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information program to distribute infor-
mation that furthers the purposes of the
statute. Fla. Stat. 496.423. Before any
solicitation in Florida, the state requires a
charitable organization to submit to the
Florida Department of Agriculture and
Consumer Services a sworn registration
statement disclosing the applicant’s name
and purpose; the purpose for which the
solicited funds will be used; the name of
the person in charge of the solicitation;
whether the applicant is authorized by an-
other state to solicit contributions; wheth-
er the applicant or any officer, director,
trustee, or “principal salaried executive
personnel” has been either enjoined in
any jurisdiction from soliciting contribu-
tions or found to have engaged in an un-
lawful practice in the solicitation of contri-
butions or the administration of charitable
assets; whether the applicant has had au-
thorization to solicit denied, suspended, or
revoked and the reason for any denial,
suspension, or revocation; whether the
applicant has settled an investigation into
violation of a charitable solicitation statute
by entering into an “assurance of volun-
tary compliance;” whether in the last ten
years the applicant or any officer, di-
rector, trustee, or employee has been con-
victed of a felony or of a crime involving
fraud, theft, larceny, embezzlement,
fraudulent conversion, misappropriation of
property, or the conduct of a charitable
solicitation and the details of any such
conviction; whether the applicant or an
officer, director, trustee, or employee has
been enjoined from violating any charita-
ble solicitation law and the details of any
such injunction; information about any
professional solicitor, professional fund-
raising consultant, or commercial co-ven-
turer that will act on behalf of the appli-
cant, including the “specific terms of the
arrangements for salaries, bonuses, com-
missions, expenses, or other remunera-
tions to be paid the fundraising consultant
and professional solicitor;” and details of
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the applicant’s formation and tax-exempt
status, accompanied by any federal tax
exemption determination letter. See Fla.
Stat. §§ 496.405(1)(a) to 496.405(2)(D).
Further, the registration statement must
contain, subject to prompt supplementa-
tion if a change occurs, the address and
telephone number of the applicant and of
any office in Florida, or, if the applicant
has no office in the state, the name, ad-
dress, and telephone number of the per-
son having custody of the applicant’s fi-
nancial records; the name and address of
each officer, director, trustee, and “princi-
pal salaried executive personnel;” the end
date of the applicant’s fiscal year; a list
or description of the applicant’s “major
program activities;” and the name, ad-
dress, and telephone number of each indi-
vidual or officer with “final responsibility
for the custody of the contributions and
who will be responsible for the final dis-
tribution of the contributions.” Fla. Stat.
§ 496.405(2)(g). In addition, the applicant
must annually submit a renewal state-
ment. Fla. Stat. § 496.405(1)(a). Along
with both the registration and the annual
renewal statement, the applicant must
submit IRS Form 990 or 990-EZ for the
preceding year (a newly formed organiza-
tion must submit a budget for the current
fiscal year) or a “financial report,” includ-
ing a balance sheet; revenue and ex-
penses; any change in the fund balance;
the name and address of and the amount
received from any professional fundrais-
ing consultant, professional solicitor, or
commercial co-venturer; and “functional
expenses,” which include any program,
management, fundraising, and general ex-
pense. Fla. Stat. §§ 496.4052)(a) &
496.407(1). The state imposes an annual
application fee that ranges from $10 to
$400 and depends on the contributions re-
ceived for the last fiscal year. Fla. Stat.
§ 496.405(4)(a).

The state imposes separate registration
requirements on a professional fundraising
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consultant and a professional solicitor.
See Fla. Stat. §§ 496.409 & 496.410. No
charitable organization that aspires to soli-
cit a contribution in Florida may contract
with a professional fundraising consultant
or professional solicitor not registered with
the state. Fla. Stat. § 496.411(5). Among
other information, these professionals
must disclose details of any familial rela-
tionship within the applicant and between
the applicant and both any charitable or-
ganization under contract with the appli-
cant and “any supplier or vendor providing
goods or services to any charitable organi-
zation ... under contract to the applicant.”
Fla. Stat. §§ 496.409(2)(d) & 496.410(2)(e).
Further, the applicant must submit a copy
of any contract with a charitable organiza-
tion, which contract must disclose the fee
paid to the applicant. Fla. Stat.
§§ 496.409(4), 496.409(5), & 496.410(7).

The state statute prohibits violation of
any registration requirement. For exam-
ple, the statute prohibits (1) false or mis-
leading information in a registration sub-
mission and (2) any misrepresentation or
other misleading or fraudulent statement
or conduct in connection with a solicitation.
See Fla. Stat. § 496.415. The statute au-
thorizes the Florida Department of Agri-
culture and Consumer Services to investi-
gate “any person or organization whenever
there is an appearance, either upon com-
plaint or otherwise, that a violation of [the
statute] has been committed or is
about to be committed.” Fla. Stat.
§ 496.419(1). Among other remedies, the
state may assess a civil penalty, eriminally
prosecute, refuse to register, and cancel or
suspend the registration of any violator.
Fla. Stat. §§ 496.417, 496.419(5), &
496.420.

C. American Charities for Reasonable
Fundraising Regulation, Inc. v. Pi-
nellas County

[11 The county contends that Ameri-
can Charities for Reasonable Fundraising

Regulation, Inc. v. Pinellas County, 32
F.Supp.2d 1308 (M.D.Fla.1998), aff'd in
part, 221 F.3d 1211 (11th Cir.2000), a chal-
lenge to an earlier version of the county’s
charitable solicitation ordinance, disposes
of the charities’ current challenge (Doc.
69). The charities respond that (1) an
August 3, 2001, order (Doc. 19) in this
action rejects any preclusive effect of
American Charities and (2) American
Charities involves a challenge by profes-
sional fundraising consultants, rather than
charities, and presents distinct facts (Doc.
61).

With the exception of American Chari-
ties, the parties in the two actions differ.
American Charities involved a challenge
by professional fundraisers and American
Charities appeared in the action only as
“the assignee of a claim and in its repre-
sentational capacity of various supporters
who engage in professional fundraising.”
American Charities, 32 F.Supp.2d at 1312.
Although Judge Kovachevich denied the
plaintiffs’ First Amendment and Com-
merce Clause challenges, Judge Kovache-
vich ruled after only “minimal discovery.”
32 F.Supp.2d at 1313. Further, Judge
Kovachevich’s substantive rulings ad-
dressed only the parties’ facial challenge
and, following remand, addressed the par-
ties’ as-applied challenge only under the
Fourteenth Amendment Due Process
Clause, a challenge not raised in this ac-
tion. See American Charities for Reason-
able Fundraising Regulation, Inc. v. Pi-
nellas County, 189 F.Supp.2d 1319
(M.D.Fla.2001). In addition, American
Charities remained silent about both the
permit application forms promulgated by
the director and the ordinance’s updating
and interim reporting requirements. Fi-
nally, the county both amended the ordi-
nance on several occasions since American
Charities’ substantive review and raised
the application fee. In short, American
Charities fails to preclude any issue or
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claim raised in this action. See Pleming v.
Universal-Rundle Corp., 142 F.3d 1354
(11th Cir.1998).

II. FIRST AMENDMENT:
RESTRAINT

[2] The charities allege that the ordi-
nance’s regulatory scheme is an unconsti-
tutional prior restraint of protected speech
because the scheme (1) is unjustified under
the circumstances, (2) provides excessive
discretion for the director to “delay and
censor free speech,” and (3) lacks adequate
procedural safeguards (Does. 1 & 43).
Specifically, the charities argue that
achievement of the ordinance’s goal re-
quires no prior restraint because the coun-
ty (or the state, the United States Depart-
ment of Justice, the IRS, or the United
States Postal Service) can prosecute if any
solicitation contains a misrepresentation or
other fraudulent communication. Next,
the charities argue that although the ordi-
nance purportedly delineates circum-
stances that require either a denial, sus-
pension, or revocation of a permit, the
ordinance is “vague” and permits “highly
subjective judgment calls.” The charities
contend that the “issuance and revocation
of permits in ... [Pinellas] County is a
highly subjective affair dependent on dif-
fering interpretations regarding what the
[o]rdinance and forms require, negotiation
with charities and their representatives re-
garding what the [cJounty will accept, and
the exercise of discretion in deciding when
to deny or revoke a permit for failure to
satisfy the [cJounty’s requirements.” De-
spite the time limits imposed by the ordi-
nance, the charities contend that in prac-
tice months elapse while the applicant and
the county negotiate the information re-
quired for a permit (Doc. 56). Finally, the
charities argue that the ordinance fails to
impose the procedural safeguards required
by Freedman v. Maryland, 380 U.S. 51, 85
S.Ct. 734, 13 L.Ed.2d 649 (1965), including
a reasonable time period for a decision,

PRIOR
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authorization of solicitation absent a denial
from the county within a prescribed peri-
od, prompt judicial resolution of any ad-
verse decision, and abatement of any ad-
verse decision pending judicial review.

In relevant part, the county responds
that (1) experience with fraud by purport-
edly charitable organizations before enact-
ment of the ordinance demonstrates the
necessity for the ordinance’s regulatory
scheme; (2) the director’s discretion is
“ministerial and bound within the limits of
the [o]rdinance;” and (3) the required safe-
guards flow from FW/PBS, Inc. v. City of
Dallas, 493 U.S. 215, 110 S.Ct. 596, 107
L.Ed.2d 603 (1990), rather than from
Freedman, because “applicants for a li-
cense have every incentive to stick it out
and see litigation through to its end” (Doe.
69).

The First Amendment protects charita-
ble solicitation. See Riley v. National
Fedn of the Blind of N.C., Inc., 487 U.S.
781, 789, 108 S.Ct. 2667, 101 L.Ed.2d 669
(1988); Village of Schawmburg v. Citizens
for a Better Env’t, 444 U.S. 620, 632, 100
S.Ct. 826, 63 L.Ed.2d 73 (1980); Church of
Scientology Flag. Serv. Org. v. City of
Clearwater, 2 ¥.3d 1514, 1543 (11th Cir.
1993). Therefore, because the ordinance
grants the county authority to prevent an
organization from soliciting a charitable
contribution, the ordinance receives First
Amendment scrutiny. See Riley, 487 U.S.
at 801, 108 S.Ct. 2667. Although the ordi-
nance imposes a prior restraint, see, e.g.,
American Target Adver., Inc. v. Giani,
199 F.3d 1241, 1250 (10th Cir.2000) (a law
that bars a professional solicitation consul-
tant from assisting with a solicitation be-
fore complying with registration require-
ments “definitionally qualifies as a prior
restraint”); Famine Relief Fund v. West
Virginia, 905 F.2d 747, 753 (4th Cir.1990)
(a law imposes a prior restraint if it bars
solicitation pending judicial determination
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of an administrative denial of permission
to solicit), “[p]rior restraints are not un-
constitutional per se.” Southeastern Pro-
motions, Ltd. v. Conrad, 420 U.S. 546, 558,
95 S.Ct. 1239, 43 L.Ed.2d 448 (1975).
However, “[alny system of prior restraint
... [bears] a heavy presumption against
its constitutional validity.” Southeastern
Promotions, 420 U.S. at 558, 95 S.Ct. 1239
(quotations omitted) (“[A] free society pre-
fers to punish the few who abuse rights of
speech after they break the law than to
throttle them and all others beforehand.”);
see Fernandes v. Limmer, 663 F.2d 619,
628 (bth Cir.1981) (“[Glovernmental au-
thorities may not, except in demanding
circumstances, deny access to a public fo-
rum in anticipation of consequences that
may flow from the contemplated activity.”).

Freedman, which requires comprehen-
sive “procedural safeguards designed to
obviate the dangers of a censorship sys-
tem,” 380 U.S. at 58, 8 S.Ct. 734, is
“inapposite because the licensing at issue
here is not subject-matter censorship.”
Thomas v. Chicago Park Dist., 534 U.S.
316, 322, 122 S.Ct. 775, 151 L.Ed.2d 783
(2002) (“We have never required that a
content-neutral permit scheme regulating
speech in a public forum adhere to the
procedural requirements set forth in
Freedman.”); cf. Teitel Film Corp. v.
Cusack, 390 U.S. 139, 88 S.Ct. 754, 19
L.Ed.2d 966 (1968). The ordinance need
not contain the comprehensive safeguards
of Freedman because the ordinance “does
not authorize a licensor to pass judgment
on the content of speech: None of the
grounds for denying a permit has anything
to do with what a speaker might say.”
Thomas, 534 U.S. at 322, 122 S.Ct. 775.

[31 Two features of any system that
imposes a prior restraint are unconstitu-
tional. See FW/PBS, 493 U.S. at 225, 110
S.Ct. 596. First, no system of prior re-
straint may place “ ‘unbridled discretion in
the hands of a government official or agen-

cy.” FW/PBS, 493 U.S. at 225, 110 S.Ct.
596 (quoting City of Lakewood v. Plain
Dealer Publ’g Co., 486 U.S. 750, 757 & 764,
108 S.Ct. 2138, 100 L.Ed.2d 771 (1988)
(“I[T]he government ... may not condition

. speech on obtaining a license or permit
from a government official in that official’s
boundless discretion.”)); see Cafe Erotica
of Fla., Inc. v. St. Johns, 360 F.3d 1274,
1283 (11th Cir.2004). Second, “a prior re-
straint that fails to place limits on the time
within which the decision maker must is-
sue the license is impermissible.” FW/
PBS, 493 U.S. at 226, 110 S.Ct. 596; see
Cafe Erotica, 360 F.3d at 1282.

A. The Director’s Discretion

The Supreme Court has “condemn[ed]
systems in which the exercise of ... au-
thority [by a public official to deny use of a
forum in advance of actual expression] was
not bounded by precise and clear stan-
dards.” Southeastern Promotions, 420
U.S. at 553, 95 S.Ct. 1239 (“[T]he danger
of censorship and of abridgment of our
precious First Amendment freedoms is too
great where officials have unbridled dis-
cretion over a forum’s use.”). “[A] law
subjecting the exercise of First Amend-
ment freedoms to the prior restraint of a
license must contain narrow, objective, and
definite standards to guide the licensing
authority.” Forsyth County v. Nationalist
Movement, 505 U.S. 123, 131, 112 S.Ct.
2395, 120 L.Ed.2d 101 (1992) (quotations
omitted) (“The reasoning is simple: If the
permit scheme involves appraisal of facts,
the exercise of judgment, and the forma-
tion of an opinion by the licensing authori-
ty, the danger of censorship and of abridg-
ment of our precious First Amendment
freedoms is too great to be permitted”
(quotations and citations omitted)). “Stan-
dards provide the guideposts that check
the licensor and allow courts quickly and
easily to determine whether the licensor is
discriminating against disfavored speech.”
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City of Lakewood, 486 U.S. at 758, 108
S.Ct. 2138.

1. The County Ordinance

[4] Although the county may require
periodic licensing, neutral criteria must ex-
ist to “insure that the licensing decision is
not based on the content or viewpoint of
the speech being considered.” City of
Lakewood, 486 U.S. at 760, 108 S.Ct. 2138.
Despite the charities’ contrary contention,
the ordinance contains sufficiently precise
and clear neutral standards that govern
whether to deny, suspend, or revoke a
permit. The director must grant a permit
unless (1) the applicant fails to “properly
complete” the application form, Pinellas
County Code § 42-292(c); (2) in the pre-
ceding three years, the applicant has been
convicted of theft, fraud, misrepresenta-
tion, or violation of any fund solicitation
law, Pinellas County Code § 42-293(c)(1);
(3) in the preceding three years, the appli-
cant has had a permit revoked for violation
of either the ordinance or the state chari-
table solicitation law, Pinellas County Code
§ 42-293(c)(2); (4) in the preceding two
years, the applicant has had a permit sus-
pended twice, Pinellas County Code § 42—
293(c)(3); (5) the application contains “ma-
terial false information,” Pinellas County
Code § 42-293(c)(4); or (6) the application
omits “material information,” Pinellas
County Code § 42-293(c)(5). Further, the
director “may” deny, suspend, or revoke a
permit for “any violation of [the ordi-
nance].” Pinellas County Code § 42-
276(e). None of these provisions grants a
county official unbridled and unconstitu-
tional discretion to restrain a charity’s
speech. See Church of Scientology, 2 F.3d
at 1548 (“It is a purely ministerial function
to determine whether a registration form
provides a statement of the nature and
identity of the organization, its tax-exempt
status, other Florida cities in which it is
registered, and the criminal histories of its
officers and solicitors. ... Thus, the clerk
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has no latitude to engage in invidious dis-
crimination against disfavored speakers or
religions.”); International Soc’y for Krish-
na Consciousness of Houston, Inc. v. City
of Houston, 689 F.2d 541, 547 (5th Cir.
1982) (“There is no provision, explicit or
implicit, for the exercise of discretion.
The information sought is purely objec-
tive—names, addresses, telephone num-
bers, and related matters of an identifying
nature.... The regulatory scheme is
based on providing the general public with
facts identifying the solicitors and describ-
ing the solicitation.”); Fernandes, 663 F.2d
at 629 (an ordinance may require denial of
a solicitation permit if the permit applica-
tion either omits information or contains
false statements); Holy Spirit Assn for
the Unification of World Christianity v.
Hodge, 582 F.Supp. 592, 597-98 (N.D.Tex.
1984) (finding constitutional the denial of a
solicitation permit either if “[oJne or more
of the statements made in the application
are not true” or if the applicant “has made
... false statements or misrepresentations
in the application”); c¢f. City of Lakewood,
486 U.S. at 769, 108 S.Ct. 2138. But see
Hodge, 582 F.Supp. at 597-98 (finding un-
constitutional the denial of a permit if the
applicant either “has been convicted ... of
a crime involving moral turpitude” or has
“violated any of the terms of the permit or
[the ordinance]” because “[d]enying a per-
mit for prior misconduct is impermissible
unless the government can show that the
speech prohibited will surely result in di-
rect, immediate, and irreparable damage”).

2. The Application Forms

[5] In contrast to the ordinance provi-
sions that govern the denial, suspension,
and revocation of a permit, Section 42—
276(c) of the ordinance, which grants the
director authority to “promulgate the
forms deemed necessary to carry out his
or her responsibilities,” insufficiently limits
the director’s discretion. Section 42—
276(c) enables the director’s promulgation



PUBLIC CITIZEN, INC. v. PINELLAS COUNTY

1293

Cite as 321 F.Supp.2d 1275 (M.D.Fla. 2004)

of application forms that request an expan-
sive and forbidding quantity of information
not authorized by the ordinance and, con-
sequently, lacks the precise and clear stan-
dards compelled by the First Amendment.
See American Target, 199 F.3d at 1251 n.
3 & 1252 (a solicitation ordinance that
grants the decisionmaker authority to re-
quest “any additional information” confers
“unconstitutional discretion ... because it
presumes that [the decisionmaker] ... will
use her blanket authority to request addi-
tional information only in good faith and

32. Without the ordinance’s authorization, the
permit application forms request (1) the date
of birth and the state and number of the
driver’s license of a contact; of the appli-
cant’s chief elected, executive, or operating
officer; of the individual managing the solici-
tation in the county; of the treasurer or other
individual with control of the applicant’s fi-
nancial records; and of the manager of any
telephone room operating either in or into
Pinellas County, c¢f. Pinellas County Code
§ 42-292(a)(5); (2) the address and telephone
and fax number of a contact; of the appli-
cant’s chief elected, executive, or operating
officer; of the individual managing the solici-
tation in the county; of the treasurer or other
individual with control of the applicant’s fi-
nancial records; and of the manager of any
telephone room operating either in or into
Pinellas County, ¢f. Pinellas County Code
§ 42-292(a)(5); (3) whether the applicant will
use a commercial co-venturer or professional
fundraising consultant and the details of any
agreement with the co-venturer or profession-
al fundraising consultant, ¢f. Pinellas County
Code § 42-292(a)(6); (4) projected contribu-
tions and gross revenue from solicitations out-
side Pinellas County, c¢f. Pinellas County
Code § 42-292(a)(12)c; (5) anticipated man-
agement and general expenses (itemized for
twenty-five categories), c¢f. Pinellas County
Code § 42-292(a)(12)c; (6) fundraising ex-
penses from solicitations outside Pinellas
County, cf. Pinellas County Code § 42-
292(a)(12)c; (7) whether the applicant’s di-
rector, supervisor, manager, or ‘person with
authority to receive and/or disburse solicita-
tion income [has] ever been employed by or a
member of another organization registered
with Pinellas County for solicitation;” (8)
whether anyone associated with the applicant,

consistent with implicit standards”); cf:
City of Lakewood, 486 U.S. at 770, 108
S.Ct. 2138 (limits imposed on the decision-
maker’s discretion must “be made explicit
by textual incorporation, binding judicial
or administrative construction, or well-es-
tablished practice”).

The insufficient limit on the director’s
discretion enables the director’s promul-
gation of application forms that require
information and documents not specified in
the ordinance.® Because the ordinance

if the applicant is a partnership, any partner
“having either direct, managerial, supervisory
or advisory responsibilities for the solicitation
of charitable contributions,” or if the appli-
cant is a corporation, any ‘officers, directors,
and stockholders having either direct, mana-
gerial, supervisory or advisory responsibilities
for the solicitation of charitable contributions
and, if applicable, ... the registered corpo-
rate agent,” has a conviction older than five
years for violation of either the ordinance, the
state solicitation statute, or any other federal,
state, or local law governing theft, fraud, mis-
representation, or the solicitation of funds, cf.
Pinellas County Code § 42-292(a)(3); (9)
whether anyone associated with the applicant,
if the applicant is a partnership, any partner
“having either direct, managerial, supervisory
or advisory responsibilities for the solicitation
of charitable contributions,” or if the appli-
cant is a corporation, any “officers, directors,
and stockholders having either direct, mana-
gerial, supervisory or advisory responsibilities
for the solicitation of charitable contributions
and, if applicable, ... the registered corpo-
rate agent,” has had a permit issued under
the ordinance or the state solicitation statute
“suspended, revoked, or by court order been
required to cease operation or fined or other-
wise sanctioned,” Pinellas County Code § 42—
292(a)(4); and (10) whether anyone associat-
ed with the applicant other than an owner,
director, or officer of the applicant is a par-
ent, spouse, child, or sibling of any other
director, officer, or owner of the applicant or
is “knowingly related” to any officer, director,
or trustee of “any charitable organization or
sponsor under contract”” with the applicant or
is “knowingly related to any supplier or ven-
dor providing goods or services to any chari-
table organization or sponsor under contract
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authorizes neither issuance of a permit
absent a completed application form nor
solicitation absent a permit, the ordinance,
in violation of the First Amendment, en-
ables both the denial of a permit applica-
tion and the consequent restraint of speech
based on an applicant’s failure to provide
information requested by the director’s ap-
plication forms but not enumerated in the
ordinance. See Pinellas County Code
§ 42-293(a)(3). In other words, the ordi-
nance impermissibly allows denial of a per-
mit for failure to comply with require-
ments uniquely formulated by the director
and, consequently, confers to the director
unbridled and unconstitutional discretion
to enforce a prior restraint and to silence
protected speech.

B. Time Limits

[6]1 “[A] prior restraint that fails to
place limits on the time within which the
decision maker must issue the license is
impermissible.” FW/PBS, 493 U.S. at
226, 110 S.Ct. 596.3 Although the ordi-
nance permissibly limits to thirty days the
time for the director to grant, renew, or
deny a permit, the ordinance precludes
solicitation in the absence of a timely deci-
sion by the director. Consequently, upon
expiration of the thirty-day deadline the
applicant remains unauthorized to solicit,
even if the applicant receives no permit-
ting decision. See Pinellas County Code
§§ 42-293(a)(1) & 42-293(a)(2). Although

to the applicant,” Pinellas County Code § 42—
292(a)(7).

In addition, the permit application forms
request submission of the following items
without express authorization from the ordi-
nance: (1) any contract between the applicant
and a commercial co-venturer, ¢f. Pinellas
County Code § 42-292(a)(6); (2) a list of the
birth date, address, and telephone number of
an applicant’s officers and directors, c¢f. Pi-
nellas County Code § 42-292(a)(5); and (3)
the “wording of a verbal solicitation(s), in-
cluding any telephone ‘pitch’, and any written
or printed material(s) used in solicitation.”
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the county insists that expiration of a per-
tinent deadline with no action by the de-
partment automatically authorizes the ap-
plicant’s solicitation, neither the ordinance
nor the record supports the county’s con-
tention. No demonstrable need exists to
“depend on the individuals responsible for
enforcing the Ordinance to do so in a
manner that cures it of constitutional infir-
mities.” Redner v. Dean, 29 F.3d 1495,
1501 (11th Cir.1994).

In practice, the ordinance’s failure to
authorize an applicant’s solicitation in the
absence of a permit’s grant, renewal, or
denial by the deadline enables a county
official’s indefinite and unconstitutional re-
straint of a charity’s solicitation. See Ar-
tistic Entertainment, Inc. v. City of War-
ner Robins, 223 F.3d 1306, 1310-11 (11th
Cir.2000) (finding violative of the First
Amendment a licensing ordinance that
“imposes a deadline on the City to consid-
er an adult business license application,
[but] does not guarantee the adult
business owner the right to begin expres-
sive activities within a brief, fixed time
frame”); Redner, 29 F.3d at 1501; Cafe
Evrotica/We Dare To Bare/Adult Toys/
Great Food/Exit 94, Inc. v. St. Johns, 143
F.Supp.2d 1331, 1335 (M.D.F1a.2001) (“Al-
though the Ordinance sets out a specific
and reasonable time in which the County
Administrator must issue a permitting de-
cision, the Ordinance makes no provisions

33. FW/PBS also requires an opportunity for
prompt judicial review of the licensing deci-
sion. 493 U.S. at 229, 110 S.Ct. 596; see Cafe
Erotica, 360 F.3d at 1283; Redner v. Dean, 29
F.3d 1495, 1500 (11th Cir.1994); see also
Boss Capital, Inc. v. City of Casselberry, 187
F.3d 1251, 1256 (11th Cir.1999) (‘[Alccess to
prompt judicial review is sufficient for licens-
ing decisions.”). The ordinance facially satis-
fies this requirement. See Pinellas County
Code § 42-278 (any permit decision “may be
reviewed as a matter of right by the circuit
court upon the filing of an appropriate plead-
ing by an aggrieved party”’).
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for what shall happen if the County Ad-
ministrator fails to comply with the four-
teen day time period set out in the Ordi-
nance.”). On its face, Section 42-293(a)(1)
“risks the suppression of protected expres-
sion for an indefinite time period prior to
any action on the part of the decisionmak-
er or any judicial determination.” Redner,
29 F.3d at 1501. Accordingly, Section 42—
293(a)(1) violates the First Amendment’s
guarantees.

The ordinance also fails to require the
department’s response to an incomplete
application. Although Section 42-292(c) of
the ordinance specifies a deadline for deni-
al of an incomplete application after a re-
quest for additional information and Sec-
tions 42-293(a)(1) through 42-293(a)(3)
provide for grant or denial of a permit
following “proper” filing of an application,
the ordinance fails both to guide the deter-
mination of whether submission of an ap-
plication constitutes “proper” filing and to
require a response to an application not
deemed a “proper” filing.*® In other
words, no time constraint requires the de-
partment’s response to an application the
department deems not a “proper” filing.
Consequently, the department may avoid
the deadline for a decision and indefinitely
restrain speech by failing to characterize
an application as a “proper” filing. This
lack of restraint permitted by the ordi-
nance violates the First Amendment. See
Gospel Missions of Am. v. Bennett, 951
F.Supp. 1429, 1445 (C.D.Cal.1997) (finding
unconstitutional an ordinance without a

34. The county’s code enforcement officers’
differing opinions of what information the
application forms require illustrates the dan-
ger of indefinite speech restraint imposed by
the “proper” filing standard adopted by the
ordinance (see Doc. 58, Exs. 1-3 & 5). In
addition, although the department’s operating
procedures require that all application ques-
tions “be answered (no blank spaces),” the
county concedes that the department imposes
the application forms’ requirements with flex-
ibility (Docs. 60 & 71, Ex. 3).

deadline for approval or denial of an
“amended” charitable solicitation permit
application because the ordinance enables
the government’s indefinite restraint of
speech); c¢f. American Target, 199 F.3d at
1253 (“The state, by regulation, requires
that all initial [charitable solicitation] appli-
cations and renewals of registration be
processed within ten days of their receipt
by the Division of Consumer Protec-
tion.”).?

III. FIRST AMENDMENT: UNDUE
BURDEN

[71 The charities complain that the or-
dinance’s registration requirements “are
unduly onerous, demanding detailed, ex-
tensive, and intrusive information from
charitable organizations” that cannot com-
ply “without incurring prohibitive costs”
(Doc. 1). Although an ordinance “that re-
quires ... a ‘license’ for the dissemination
of ideas is inherently suspect,” Secretary
of Maryland v. Joseph H. Munson Co.,
467 U.S. 947, 964 n. 12, 104 S.Ct. 2839, 81
L.Ed.2d 786 (1984), “[s]oliciting financial
support is undoubtedly subject to reason-
able regulation.” Village of Schaumburg,
444 U.S. at 632, 100 S.Ct. 826; see Cant-
well v. Connecticut, 310 U.S. 296, 306, 60
S.Ct. 900, 84 L.Ed. 1213 (“[A] state may
protect its citizens from fraudulent solicita-
tion by requiring a stranger in the commu-
nity, before permitting him publicly to soli-
cit funds for any purpose, to establish his
identity and his authority to act for the

35. In all other respects, the ordinance impos-
es sufficient time limits both for the permit-
ting process and for any appeal initiated by
an applicant. See, e.g., Cafe Erotica, 360 F.3d
at 1283 (an ordinance that provides the deci-
sionmaker thirty days to deny or approve a
completed sign application and twenty days
to notify the applicant of any deficiency in the
application complies with constitutional re-
quirements); American Target, 199 F.3d at
1253.
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cause which he purports to represent.”).
However, regulation “must be undertaken
with due regard for the reality that solici-
tation is characteristically intertwined with
informative and perhaps persuasive speech
seeking support for particular causes or
for particular views or economic, political,
or social issues, and for the reality that
without solicitation the flow of such infor-
mation and advocacy would likely cease.”
Village of Schawmburg, 444 U.S. at 632,
100 S.Ct. 826. When reviewing an ordi-
nance for compliance with the First
Amendment, “the issue is whether the
[county] has exercised its power to regu-
late solicitation in such a manner as not
unduly to intrude upon the rights of free
speech.” Village of Schawmburg, 444 U.S.
at 633, 100 S.Ct. 826.

[8] The First Amendment requires in-
termediate scrutiny for -content-neutral
regulation of protected speech because “in
most cases [a content-neutral regulation
poses] a less substantial risk of excising
certain ideas or viewpoints from the public
dialogue.” Turner Broad. Sys., Inc. v.
Federal Communications Comm’n, 512
U.S. 622, 642, 114 S.Ct. 2445, 129 L.Ed.2d
497 (1994) (citations omitted). The “prin-
cipal inquiry in determining content neu-
trality ... is whether the government has
adopted a regulation of speech because of
disagreement with the message it con-
veys.” Ward v. Rock Against Racism, 491
U.S. 781, 791, 109 S.Ct. 2746, 105 L.Ed.2d
661 (1989); see Turner Broadcasting, 512
U.S. at 642, 114 S.Ct. 2445. “A regulation
that serves purposes unrelated to the con-
tent of expression is deemed neutral even
if it has an incidental effect on some speak-
ers or messages but not others.” Ward,
491 U.S. at 791, 109 S.Ct. 2746 (“Govern-
ment regulation of expressive activity is
content neutral so long as it is justified
without reference to the content of the
regulated speech” (citations omitted)); see
Turner Broadcasting, 512 U.S. at 643, 114
S.Ct. 2445 (“As a general rule, ... laws
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that confer benefits or impose burdens on
speech without reference to the ideas or
views expressed are in most instances con-
tent neutral.”). A measure designed to
control the “secondary” effects of speech
rather than to “suppress the expression of
unpopular views” is content neutral. City
of Renton v. Playtime Theatres, Inc., 475
U.S. 41, 47-48, 106 S.Ct. 925, 89 L.Ed.2d
29 (1986); see Artistic Entertainment, 223
F.3d at 1308.

With the ordinance, the county intends
to oversee and to target the potential for
abuse of solicitations but not to “regulate
speech because of the message it conveys.”
Turner Broadcasting, 512 U.S. at 645, 114
S.Ct. 2445. The ordinance authorizes no
content-based review of a charitable solici-
tation. Any applicant that submits a com-
pleted application, falls outside the speci-
fied and objective categories of applicants
barred from solicitation, and otherwise
complies with the ordinance receives a per-
mit. A charity may neither avoid nor miti-
gate its obligations under the ordinance by
changing the content of its solicitation.
See Turner Broadcasting, 512 U.S. at 644,
114 S.Ct. 2445. Consequently, the ordi-
nance is content neutral and subject to
intermediate scrutiny. See Twrner Broad-
casting, 512 U.S. at 661-62, 114 S.Ct. 2445;
Ward, 491 U.S. at 792, 109 S.Ct. 2746 (a
guideline is content neutral if its justifica-
tion “has nothing to do with content” (quo-
tations omitted)); see also American Tar-
get, 199 F.3d at 12417.

[91 Because the ordinance imposes
content-neutral regulation, the county
must demonstrate that the ordinance (1)
serves a substantial government interest
and (2) is narrowly tailored to serve that
interest. See Riley, 487 U.S. at 792, 108
S.Ct. 2667; Village of Schaumburg, 444
U.S. at 636 & 637, 100 S.Ct. 826; Ameri-
can Target, 199 F.3d at 1247; see also
Turner Broadcasting, 512 U.S. at 662 &
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66465, 114 S.Ct. 2445 (“When the Govern-
ment defends a regulation on speech as a
means to redress past harms or prevent
anticipated harms, it must do more than
simply posit the existence of the disease
sought to be cured.... It must demon-
strate that the recited harms are real, not
merely conjectural, and that the regulation
will in fact alleviate these harms in a direct
and material way.”); Church of Scientolo-
gy, 2 F.3d at 1547 (the government failed
to satisfy its burden of showing “that the
required financial, operational and organi-
zational disclosures are narrowly tailored
to serve compelling interests”).

A. Substantial Government Interest

Protecting the public from deception,
fraud, and misrepresentation represents
“a sufficiently substantial interest to justi-
fy a narrowly tailored regulation.” Riley,
487 U.S. at 792, 108 S.Ct. 2667; see
Watchtower Bible and Tract Soc’y of N.Y.,
Inc. v. Village of Stratton, 536 U.S. 150,
164-65, 122 S.Ct. 2080, 153 L.Ed.2d 205
(2002) (finding fraud prevention an “im-
portant” government interest that sup-
ports “some form of regulation of solicita-
tion activity”); Village of Schauwmburg,
444 U.S. at 637, 100 S.Ct. 826 (finding
fraud prevention a substantial government
interest). The ordinance requires public
disclosure of information about “persons
who solicit contributions for a charitable
or sponsor purpose” in Pinellas County to
prevent “deception, fraud, or misrepresen-
tation in the solicitation, use and reporting
of contributions.” Pinellas County Code
§ 42-270. To accomplish this goal, the
ordinance requires detailed disclosure
about both the applicant and the solicita-
tion and requires denial of a solicitation
permit in specified circumstances that
manifest an unacceptable risk of decep-
tion, fraud, or misrepresentation. In
short, the ordinance serves a substantial
government interest.

B. Narrowly Tailored Regulation

The county must narrowly tailor the or-
dinance to serve the substantial govern-
ment interest of preventing deception,
fraud, and misrepresentation. Joseph H.
Mumnson recognizes that “concerns about
unscrupulous  professional fundraisers
[and] ... fraudulent charities, can and are
accommodated directly, through disclosure
and registration requirements and penal-
ties for fraudulent conduct.” 467 U.S. at
968 n. 16, 104 S.Ct. 2839. Riley empha-
sizes that government “may constitutional-
ly require fundraisers to disclose certain
financial information.” 487 U.S. at 795,
108 S.Ct. 2667. The “[e]fforts to promote
disclosure of the finances of charitable or-
ganizations ... may assist in preventing
fraud by informing the public of the ways
in which their contributions will be em-
ployed. Such measures may help make
contribution decisions more informed,
while leaving to individual choice the deci-
sion whether to contribute....” Village
of Schaumburg, 444 U.S. at 637-38, 100
S.Ct. 826.

A challenged ordinance need not consti-
tute the “least restrictive” or “least intru-
sive” means of obtaining the legislative
objective. Joseph H. Munson, 467 U.S. at
961, 104 S.Ct. 2839; see Turner Broadcast-
ing, 512 U.S. at 662, 114 S.Ct. 2445; Ward,
491 U.S. at 798, 109 S.Ct. 2746. Rather,
narrow tailoring requires promotion of “a
substantial government interest that would
be achieved less effectively absent the reg-
ulation.” Ward, 491 U.S. at 799 & 801, 109
S.Ct. 2746 (quotations omitted) (“[T]he va-
lidity of the regulation depends on the
relation it bears to the overall problem the
government seeks to correct, not on the
extent to which it furthers the govern-
ment’s interests in an individual case.”).
However, “this standard does not mean
that a ... regulation may burden substan-
tially more speech than is necessary to
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further the government’s legitimate inter-
ests. Government may not regulate ex-
pression in such a manner that a substan-
tial portion of the burden on speech does
not serve to advance its goals.... So long
as the means chosen are not substantially
broader than necessary to achieve the gov-
ernment’s interest, ... the regulation will
not be invalid simply because a court con-
cludes that the government’s interest could
be adequately served by some less-speech-
restrictive alternative.” Ward, 491 U.S. at
799-800, 109 S.Ct. 2746; see Turner
Broadcasting, 512 U.S. at 662, 114 S.Ct.
2445 (“Narrow tailoring ... requires ...
that the means chosen do not burden sub-
stantially more speech than is necessary to
further the government’s legitimate inter-
ests” (quotations omitted)). In other
words, some substantial relationship must
exist between the ordinance and its goal.
See Village of Schawmburg, 444 U.S. at
638, 100 S.Ct. 826.

The charities contend that the ordinance
lacks narrow tailoring because (1) the reg-
istration requirements are either “unduly
onerous or seek information to which the
[c]Jounty is not reasonably entitled;” (2)
the ordinance duplicates the state’s regis-
tration requirements and the IRS’s filing
and disclosure requirements; (3) absent a
written complaint or similar alarm, the
county neither verifies nor otherwise uses
the information submitted by an applicant;
(4) the ordinance imposes unnecessarily
repetitive updating and interim reporting

36. Public Citizen contends that “[i]f more
than even a smattering of local governments
followed Pinellas County’s lead, Public Citi-
zen not only would struggle under the weight
of the mounting filing fees, but ... likely
would have to hire additional staff whose only
function would be to try to keep up with the
ever-growing demands of local governments
seeking information that either duplicates
what is already provided to the IRS or the
States, or else is unreasonably onerous to
complete and invasive to make public” (Doc.
46).
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requirements; and (5) the county inappro-
priately bases the application fee on per-
formance indicators (Doc. 43). According
to the charities, the “cumulative burden of
[the] duplicative and onerous registration
and reporting requirements on charities is
excessive and not justified by any interest
advanced by the [cJounty” (Doc. 70).%
Consequently, the charities argue, the or-
dinance impermissibly burdens free
speech guaranteed by the First Amend-
ment.

1. The Registration Requirements

The charities assert that reporting infor-
mation required by the county ordinance
imposes an unreasonable burden. In es-
sence, the ordinance requires reporting of
both general and financial information
about the applicant and the solicitation in
the county.

a. General Information

[10,11] Generally, the charities con-
tend that the information required by the
ordinance lacks narrow tailoring to pre-
vent deception, fraud, or misrepresenta-
tion. The charities argue that rather than
requiring detailed and intrusive informa-
tion, the county could achieve its goal by
prosecuting any perpetrator of deception,
fraud, or misrepresentation. In addition,
the charities specifically attack Section 42—
292(a)(7), which section is intended to re-
veal a potential conflict of interest result-
ing from a familial relationship between

To reduce the burden on charities, 37 of the
40 states that require registration of a charita-
ble organization, in lieu of each state’s regis-
tration form, accept the unified registration
statement developed by the Multi-State Filers
Project and the National Association of State
Charity Officials (Doc. 55). According to the
charities” expert, the unified registration state-
ment, which combines the participating 37
states’ requests, “is shorter and simpler than
the [c]ounty form” (Doc. 55).
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specified persons associated with either an
applicant, a “charitable organization or
sponsor under contract” with the appli-
cant, or a “supplier or vendor providing
goods or services to any charitable organi-
zation or sponsor under contract to the
applicant.” *  According to the charities,
Section 42-292(a)(7) lacks narrow tailoring
because it requires expansive investigation
of the relationship between a charity’s offi-
cers, directors, and certain other employ-
ees, their family members, and any outside
vendor, including law firms, fundraising
consultants, accounting firms, print shops,
mail houses, courier services, custodial and
janitorial services, office supply stores, and
others.®

In general, the ordinance’s reporting
and disclosure provisions are narrowly tai-
lored to achieve the substantial govern-
ment interest of preventing deception,
fraud, and misrepresentation. See Ameri-
can Target, 199 F.3d at 1248 (finding the
following registration and disclosure re-
quirements narrowly tailored to serve the
government’s substantial interest in fraud
prevention: the applicant’s name, address,
telephone number; the name and address
of any organization or person controlled
by, controlling, or affiliated with the appli-
cant; disclosure of any injunction, judg-
ment, or administrative order against the
applicant or any officer, director, manager,
operator, or principal of the applicant or
their conviction for any crime involving
moral turpitude; a copy of any written
agreement between a professional solicitor
and a charitable organization; and a copy

37. The charities also vociferously object to
public disclosure of individuals’ federal iden-
tification number because of the potential for
abuse (Doc. 70). However, as American
Charities explains, the provision of the ordi-
nance that requires disclosure of a federal
identification number does not apply to an
individual. See 32 F.Supp.2d at 1316. Thus,
although an organization must disclose its
federal identification number, an individual

of all agreements to which the applicant is,
or proposes to be, a party regarding the
use of proceeds); Church of Scientology, 2
F.3d at 1546 & 1548 (finding disclosure
requirements similar to those imposed by
the ordinance and the following application
requirements narrowly tailored to prevent
fraud by a charitable organization: the
applicant’s name; whether the applicant is
a natural person, partnership, corporation,
or association; reference to any determi-
nation of tax-exempt status; and the
names of other Florida cities in which the
applicant has collected funds for charitable
purposes within the past five years); Gos-
pel Missions, 951 F.Supp. at 1450 (“[D]is-
closure requirements that specifically re-
late to the planned charitable solicitation
are constitutional....”); Famine Relief
Fund, 905 F.2d at 751-52 (finding consti-
tutional a solicitation statute that requires
submission of any contract between a
charity and a professional fundraiser);
Hodge, 582 F.Supp. at 601 (a solicitation
ordinance may require an applicant to sub-
mit a sworn application that discloses the
applicant’s identity and address; the
names and addresses of all officers, di-
rectors, and trustees of the applicant and
the name and city of residence of all offi-
cers and directors or trustees of any par-
ent organization; the purpose for which
the solicitation is performed; the name
and address of any person “in charge of
conducting the charitable solicitation;” all
methods “to be used in conducting the
charitable solicitations campaign;” the pe-
riod of the charitable solicitation; a state-

need not disclose a social security number.
See Ward, 491 U.S. at 794, 109 S.Ct. 2746
(“[Plerfect clarity ... [has] never been re-
quired even of regulations that restrict expres-
sive activity.”).

38. For example, Public Citizen complains that
Section 42-292(a)(7) compels investigation of
approximately 100 consultants, vendors, and
suppliers (Doc. 46).
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ment of the “character and extent of the
charitable, educational, patriotic or philan-
thropic work done by the applicant within
the city during the last preceding year;”
for a corporation, a copy of its charter or
articles of incorporation, and for a foreign
corporation, a copy of its certificate to do
business in the state; and for a charitable
organization, proof that contributions to
the organization are tax deductible).

Similarly, Section 42-292(a)(7) complies
with the narrow tailoring requirements of
the First Amendment. See Famine Re-
lief Fund, 905 F.2d at 752 (finding consti-
tutional regulation that prohibits conflicts
of interest that may affect a charity’s op-
erations). Although the section requires
investigation and disclosure of a familial
relationship between specified individuals
associated with the applicant, the section
only requires disclosure of a familial rela-
tionship with an individual associated with
a charitable organization, sponsor, or sup-
plier or vendor of goods or services under
contract with the applicant if the applicant
has knowledge of such a relationship. See
Pinellas County Code § 42-292(a)(7). The
ordinance imposes no burdensome affir-
mative duty upon an applicant to investi-
gate familial relationships with individuals
associated with another organization.

b. Financial Information

[12,13] The charities complain that al-
though detailed financial information for

39. For example, although each year Public
Citizen budgets for expected revenues and
expenses, Public Citizen complains that dis-
closure of the information, which it character-
izes as “highly sensitive” and developed at
great expense with assistance from outside,
paid consultants, “would expose the internal
operations of the organization and its solicita-
tion strategy’’ (Doc. 46). Consequently, Pub-
lic Citizen adds, its competitors would learn
in advance of a major push by Public Citizen
to recruit new members from any increase in
the projected budget and would adjust their
strategy and planning for the year (Doc. 47).
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the preceding fiscal year, including reve-
nues, assets, liabilities, and expenses, ap-
pears on either IRS Form 990, the “report
of results,” or the unaudited financial
statement required by the ordinance, the
ordinance unnecessarily requests the pro-
jected receipts and expenses of the solici-
tation and the proportion of contributions
destined for the object of the solicitation.
See Pinellas County Code §8 42-292(a)(9)
& 42-292(a)(12). The charities assert that
the requirement for financial projections
exposes “the charity’s internal ... strate-
gy” and provides no value to county resi-
dents, especially when actual results for
the prior year are provided.*

The charities also contend that the coun-
ty’s calculation and disclosure of the pur-
ported percentage of contributions each
registered charity disburses for the chari-
table cause (the “program services ratio”
according to the county’s website), an in-
tended barometer of a registered charity’s
fundraising costs and efficiency, is useless
because charities characterize solicitation
costs differently, rendering any compari-
son of little or no value (Doc. 47).2 Aside
from providing little or no value, Public
Citizen contends that the program services
ratio misleads potential donors because the
ratio fails to account for the solicitation
base of different charities. Some organi-
zations, for example those that solicit mon-
ey for the opera, incur lower solicitation
costs because they depend on large contri-

40. According to the county’s website, the pro-
gram services ratio, which the department
publishes for each registered charity, repre-
sents the ‘“‘percentage of money received
which directly supports the program pur-
pose.” See  http:/www.pinellas  coun-
ty.org/consumer/charity_ordinance.htm. The
department calculates the program services
ratio by dividing an applicant’s IRS Form 990
entry for the amount spent on “program ser-
vices” by the entry for “total revenue” (Docs.
44, Ex. & 62, Ex. 3).
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butions from a small group of donors.
Other organizations, such as Public Citi-
zen, incur higher solicitation costs because
they depend on small contributions from a
large group of donors. In sum, the chari-
ties complain that the program services
ratio published by the county fails to ac-
count for the difference in solicitation costs
that results from factors beyond an organi-
zation’s control.

A charitable solicitation law may require
disclosure of a charity’s financial state-
ments. See Famine Relief Fund, 905 F.2d
at 752. Disclosure of financial statements
“fosters the substantial ... interests in
informing the public and preventing fraud
without being unduly burdensome.” Fam-
e Relief Fund, 905 F.2d at 752 (“Finan-
cial statements document an organization’s
activities and are necessary for regulators
and interested donors to monitor any po-
tential mismanagement or fraud.”). Al-
though IRS Form 990 lists both actual
revenue, including an itemization of the
amount derived from contributions, and
actual expenses, including for program
services, management, and fundraising;
and separately lists expenses for compen-
sation of officers, directors, and profession-
als (including lawyers, accountants, and
professional fundraisers); supplies; tele-
marketing fees; and “other” expenses, the
ordinance’s request for projected receipts
and projected expenses of the solicitation
and the proportion of the contribution des-
tined for the object of the solicitation in
Pinellas County is sufficiently narrowly
tailored to comply with the First Amend-
ment (see Docs. 46, Ex. A & 48, Ex. A).
See Hodge, 582 F.Supp. at 601 & 603 (a
solicitation ordinance may require both an
applicant to submit a sworn application
that discloses the “amount of funds pro-
posed to be raised” and a permit holder to
“furnish ... after the charitable solicita-

41. The ordinance also properly permits the
department’s inspection of the applicant’s fi-

tions campaign has been completed, a de-
tailed report and financial statement show-
ing the amount of funds raised by the
charitable solicitations campaign, the
amount expended in collecting such funds,
including a detailed report of the wages,
fees, commissions and expenses paid to
any person in connection with such solici-
tation, and the disposition of the balance of
the funds collected by the campaign”); see
also Famine Relief Fund, 905 F.2d at 751
(finding constitutional a charitable solicita-
tion law that requires disclosure of “the
estimated percentage of the money collect-
ed which will be applied to the cost of
solicitation and administration or how
much of the money will be applied directly
for the charitable purpose”); City of Hous-
ton, 689 F.2d at 555 (“[Aln applicant for a
[permit] makes only a good faith estimate
of [both a projected schedule of expenses
and a percentage of the total projected
collections which the costs of solicitation
will comprise].... It is difficult for this
Court to find that such estimates unduly
impinge on the plaintiffs’ first amendment
rights....”). These provisions “assist in
preventing fraud by informing the public
of the ways in which their contributions
will be employed.” Village of Schaum-
burg, 444 U.S. at 638, 100 S.Ct. 826; see
Dayton Area Visually I'mpaired Persons,
Inc. v. Fisher, 70 F.3d 1474, 1485 (6th
Cir.1995). The requested information ap-
prises the county of any solicitation of its
residents and how its residents’ contribu-
tions are distributed and enables an in-
formed investigation in the event of a com-
plaint or discrepancy. See Pinellas County
Code § 42-295; see also Gospel Missions,
951 F.Supp. at 1444. In addition, the
county may publish the detailed financial
information provided by an applicant. See,
e.g., Riley, 487 U.S. at 800, 108 S.Ct.
266741  According to Riley, “[t]his proce-

nancial records. See Gospel Missions, 951
F.Supp. at 1443 (permitting the government
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dure would communicate the desired infor-
mation to the public without burdening a
speaker.” 487 U.S. at 800, 108 S.Ct. 2667.

The program services ratio and similar
indicators of a charity’s efficiency are
“poorly suited to accomplishing the [gov-
ernment’s] goal of [fraud prevention]” be-
cause the ostensible benefit of such ratios
relies on “a fundamentally mistaken prem-
ise that high solicitation costs are an accu-
rate measure of fraud.” Joseph H. Mun-
son, 467 U.S. at 964 n. 12 & 966-67, 104
S.Ct. 2839. Nevertheless, the county’s
publication of the purported percentage of
contributions destined for the charitable
cause has no illicit effect on a charity’s
speech. Under the ordinance, an appli-
cant’s program services ratio bears rele-
vance neither to whether the applicant re-
ceives a permit nor to how a permit holder
may solicit contributions and, consequent-
ly, fails to intrude on any First Amend-
ment right. Cf. Hodge, 582 F.Supp. at 601

to “access ... all books, records and papers,
relating to any solicitation and the distribu-
tion of any contribution received therefrom”
“simply allow[s] ... officials to investigate the
accuracy of the submitted information and

. are thus a narrowly tailored mechanism
for serving the [government’s] legitimate in-
terests [in fraud prevention]”’); Hodge, 582
F.Supp. at 603 (citing Village of Schaumburg,
444 U.S. at 637-38, 100 S.Ct. 826) (a solicita-
tion ordinance may require the permit holder
to “make available to the [city] ... all books,
records and papers whereby the accuracy of
the [solicitation] report ... may be investigat-
ed”).

42. The county might consider accompanying
publication of the program services ratio with
additional explanatory information. See City
of Houston, 689 F.2d at 557 (“‘It is not beyond
our competence ... to suggest, with defer-
ence, that the City of Houston, might consider
simplifying Article IV of its Code of Ordi-
nances consistent with maintaining its com-
pelling governmental interest in protecting its
citizens from fraud and harassment too often
found in the solicitation of funds from the
public for charitable and religious pur-
poses.”). Adding to Public Citizen’s example
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(an ordinance may not constitutionally re-
quest disclosure of “the maximum percent-
age of funds collected which are to be used
to pay expenses of solicitation and
collection” because “[t]his requirement of a
self-imposed limit on expenses is merely
another cost-effectiveness evaluation in
disguise and an impermissible consider-
ation in issuing a solicitation permit”).*?

2. Registration Requirements Dupli-
cated By The State And The IRS

[14]1 The charities contend that regis-
tration requirements duplicated by the
state or the IRS, both of which require
public disclosure of submitted information,
lack narrow tailoring (Docs. 43, 46, & 56).
See Fla. Stat. §§ 119.01 & 496.423; 26
C.F.R. §§ 301.6104(d)-1(a) & 301.6104(d)-
2. Like the county, the state requires an
applicant’s IRS Form 990 or 990EZ, IRS
Letter of Determination of tax exemption,
and verification of incorporation. In addi-

of how the program services ratio may mis-
lead a potential donor, Riley explains that “a
charity might choose a particular type of
fundraising drive ... expecting to receive a
large sum as measured by total dollars rather
than the percentage of dollars remitted. Or,
a solicitation may be designed to sacrifice
short-term gains in order to achieve long-
term, collateral, or noncash benefits.” 487
U.S. at 791-92, 108 S.Ct. 2667; see Indiana
Voluntary Firemen’s Ass'n, Inc. v. Pearson,
700 F.Supp. 421, 440 (S.D.Ind.1988)
(“[Wlhere the solicitation is combined with
the advocacy and dissemination of informa-
tion, the charity reaps a substantial benefit
from the act of the solicitation itself.”’). Alter-
natively, a smaller or less popular charity may
have higher solicitation expenses “‘due to the
difficulty of attracting donors.” Riley, 487
U.S. at 793, 108 S.Ct. 2667. In short, several
legitimate strategies or circumstances exist
that may significantly affect the program ser-
vices ratio published by the county, the expla-
nation of which would undoubtedly assist a
potential donor and further the ordinance’s
goal.
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tion, both the county and the state require
disclosure of any professional solicitor and
federated fundraising organization assist-
ing with the solicitation;*® the contract
with and the method of payment of a
professional solicitor or federated fundrais-
ing organization; whether the charity or
any officer, director, or specified employee
has a conviction for theft, fraud, or misrep-
resentation; and whether the charity ei-
ther has had a solicitation permit suspend-
ed or revoked or has faced any other
enforcement action in the state. Finally,
the ordinance, the state, and the IRS re-
quire the applicant’s name and contact in-
formation, the name of each board member
and officer of the applicant, and a descrip-
tion of any program and activity for which
the applicant raises funds. Consequently,
the charities argue, public disclosure of the
state registration and IRS filings already
provide any benefit from public disclosure
by the county of registration information.*

The charities cite no authority, and none
otherwise appears, that a local govern-
ment’s solicitation ordinance lacks narrow
tailoring because the ordinance requests
information available from the state, a fed-
eral agency, or any other source. See, e.g.,
Feed the Children. Inc. v. Metro Gov't of

43. The charities complain that requiring reg-
istration under the ordinance of a profession-
al assisting with the solicitation infringes the
First Amendment. As an example, the chari-
ties explain that although the American Insti-
tute for Cancer Research (the “AICR”), a
DMA member and an American Charities sup-
porter, has a county solicitation permit, the
professional fundraisers with which the AICR
contracts for mail and telephone solicitation
refuse to register because of the burden and
expense imposed by the ordinance. Conse-
quently, the charities add, the AICR cannot
solicit in Pinellas County through its profes-
sional fundraisers (Doc. 54). Despite this re-
sult, the registration requirement for profes-
sionals does not offend a charity’s First
Amendment rights. See, e.g., American Tar-
get, 199 F.3d 1241.

Nashwille and Davidson County, Case No.
3:01-1484 (M.D.Tenn. Mar. 21, 2002) (not-
ing that the plaintiff failed to demonstrate
that both prevention of fraud and public
disclosure of information “cannot be signif-
icant governmental interests to both state
and local governments simultaneously”).
Forbidding the county from promulgating
a request duplicated by either the state,
the IRS, or another government agency
would impede the ordinance’s legitimate
purpose and would require both a potential
donor interested in a particular charitable
organization and the county investigating a
registered charity to retrieve information
from disparate and remote sources. In
addition, such a rule would require amend-
ment of the ordinance each time either the
state or the United States amends its char-
itable organization reporting requirements
or the tax code, respectively, in a pertinent
manner.

3. The County’s Lack Of Verification

[15] Next, the charities assert that the
ordinance lacks narrow tailoring because
the department, in essence, neither verifies
nor otherwise uses information submitted
by an applicant except in the unlikely
event that the department receives a writ-
ten complaint.® Of five department em-

44. The charities explain that the county and
its residents can obtain a charitable organiza-
tion’s state registration materials from a toll-
free number, the internet, and a free guide
published by the state. In addition, a chari-
ty’s IRS Form 990 is available from either the
state, the charity, or other sources, including
the internet.

45. From 1990 to March, 2002, the county
received 31 written complaints about either a
charity or a charitable solicitation (Doc. 44,
Ex. 1). For the five years preceding March,
2002, the county received no written com-
plaint of either fraud, misrepresentation, or
deception in connection with a solicitation or
of misuse or conversion of contributions by a
charitable organization (Doc. 44, Exs. 3 & 4).

The charities contend that the low number
of complaints undermines the necessity for
the ordinance’s extensive reporting require-
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ployees with responsibility for administer-
ing the ordinance, only two have full-time
responsibility, neither of whom has a back-
ground in accounting, law enforcement, or
non-profits (Doc. 44, Ex. 1). Upon submis-
sion of a permit application, one of the two
full-time employees reviews the applica-
tion, confirms that the application contains
all necessary information, and then files
the application. The charities contend
that based on the cursory application re-
view process, registration is unnecessary
and the county can more effectively deter
(and punish) deception, fraud, and misrep-
resentation through enforcement of exist-
ing penal laws.

Although Riley approves of vigorous en-
forcement of anti-fraud laws to prevent
fundraisers from obtaining money by false
pretenses, Riley finds detailed financial
disclosure an acceptable method of fraud
prevention. 487 U.S. at 800, 108 S.Ct.
2667. Accordingly, the county may simul-
taneously enforce anti-fraud laws and re-
quire registration and public disclosure.
The department reviews an application,
enters certain information in a database
publicly accessible over the internet, allows
public review of information submitted by
an applicant, and investigates any written
complaint about a charity filed with the
department. The charities cite no authori-
ty that requires the department either to
verify sworn information provided by an
applicant or to employ the information in
any manner not currently pursued by the
department.

4. Updating And Interim Reporting
Requirements

[16] The charities characterize as “on-
erous and pointless” the requirements that

ments. The county responds that the low
number of complaints demonstrates the suc-
cess of the ordinance. Neither side offers
conclusive support for its position.
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(1) a permit holder update any information
requested by the application within fifteen
days of any change and (2) a new permit
holder report financial results or re-submit
an IRS Form 990 six months after obtain-
ing the permit.** See Pinellas County
Code §§ 42-295(b)1)a & 42-295(b)(4).
The charities contend that updating mate-
rial information within fifteen days and
updating and reporting annually all other
information (during the annual permit re-
newal process) sufficiently promotes the
county’s goals (Doc. 70). However, narrow
tailoring does not require the “least re-
strictive” means of achieving the govern-
ment’s goal. Joseph H. Munson, 467 U.S.
at 961, 104 S.Ct. 2839. The updating and
interim reporting requirements provide
the county with current information about
a registered charity and solicitations in the
county, enable effective monitoring of so-
licitors and charitable solicitations, and as-
sist with the prevention of deception,
fraud, and misrepresentation in a narrowly
tailored and constitutional fashion.

5. The Application Fees

[17] Finally, the charities challenge the
application fee scheme and contend it is
impermissibly based either on past contri-
butions or, for a new charitable organiza-
tion, on an “itemized budget for the com-
ing year.” Although Section 42-292(b) of
the ordinance authorizes assessment of a
fee by the board of county commissioners
and requires determination of the appro-
priate fee “by adding the total of direct
public support, indirect public support, and
net proceeds from the sale of goods and
fundraising events in Pinellas County,” the
ordinance neither provides additional guid-
ance for setting the fee nor otherwise con-
trols or limits the fee amount.’

46. According to the charities’ expert, Utah is
the only other jurisdiction with a comparable
six-month interim reporting requirement
(Doc. 55).

47. Although the department’s permit applica-
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The charities complain that, in effect,
the county impermissibly bases the fee for
an established charitable organization on
national contributions because the chari-
ties typically do not track contributions by
county. The charities explain that track-
ing contributions from Pinellas County is
“impracticable” and would require an em-
ployee “to take substantial time out from
his or her other responsibilities to conduct
a special and quite complicated search for
Pinellas County zip codes” (Docs. 47, 48, &
56). The county responds that the ordi-
nance’s fee structure is a “fair appropria-
tion of the cost of benefits supplied ...
[and] does not . .. provide the [cJounty ...
with a profit. In fact, the [c]ounty loses
money on [the][o]rdinance” (Doc. 60).
However, the county offers no supporting
evidence and instead relies on conclusory
statements, findings unrelated to the ordi-
nance by courts in other jurisdictions, and
American Charities.

“[Flees that serve not as revenue taxes,
but rather as means to meet the expenses
incident to the administration of a regula-
tion and to the maintenance of public or-
der in the matter are constitutionally per-
missible.” National Awareness Found. v.
Abrams, 50 F.3d 1159, 1165 (2d Cir.1995)
(citing Murdock v. Pewnnsylvania, 319
U.S. 105, 113-14, 63 S.Ct. 870, 87 L.Ed.
1292 (1943)); see American Target, 199
F.3d at 1249 (finding a fee that “does no
more that defray reasonable administra-

tion forms identify the fee amounts, the forms
contain no explanation of how the county
board of commissioners sets the applicable
fees.

48. Although the county submits no pertinent
evidence, the county’'s March 22, 2002, re-
sponse to interrogatories, filed by the chari-
ties in support of summary judgment, states
that “the total estimated salary, with bene-
fits,” for enforcement of the ordinance is
$140,136 and the “cost of office supplies and
office equipment’’ is approximately $9,400 (or
a total cost of $149,536) (Doc. 44, Ex. 1). The

tion costs” narrowly tailored to prevent
fraud); Fernandes, 663 F.2d at 633 (“A
licensing fee to be used in defraying ad-
ministrative costs is permissible, but only
to the extent that the fees are necessary”
(citation omitted)). Because the expense
associated with monitoring a charity var-
ies according to the charity’s size and
public contribution, a sliding scale fee,
such as the county’s, that depends on the
amount of contributions, whether local or
national, and defrays the cost of adminis-
tration and enforcement of a charitable
solicitation ordinance qualifies as a user
fee and complies with constitutional re-
quirements. See Center for Auto Safety,
Inc. v. Athey, 37 F.3d 139, 143 (4th Cir.
1994). Although the fee structure devel-
oped under the ordinance neither grants
the director discretion in imposing the ap-
propriate fee, permits a content-based fee
assessment, nor otherwise differs in any
substantial respect from the fee in Center
for Auto Safety, the county demonstrates
no link between the current fees and the
cost of administering and enforcing the
ordinance.”® See Fernandes, 663 F.2d at
633 n. 11 (“D/FW has not offered any
support for its contention that the $6.00
fee is needed to defray the costs of oper-
ating the permit system.”); Gospel Mis-
stons, 951 F.Supp. at 1447 (“[Tlhe City
defendants have not demonstrated a link
between the fee ... and the costs of the
licensing process. Consequently, [the fee]

interrogatory response states that for 2001,
the department collected only $69,550 from
permit, renewal, and late fees. However, fol-
lowing the interrogatory response the board
of county commissioners raised the pertinent
fees from $20, $60, $90, and $120 to $25,
$75, $120, $150, $200, $250, and $300. Al-
though more than doubling the fee for certain
charities, the county offers no evidence that
the amount collected annually since the fee
increase continues to not exceed the county’s
annual cost of administering and enforcing
the ordinance.
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is unconstitutional on its face.”); Hodge,
582 F.Supp. at 604 (“[TThe City of Amaril-
lo has not demonstrated a link between
the fee and the costs of the licensing pro-
cess ....”"); cf. Center for Auto Safety,
37 F.3d at 145 (finding that the fees im-
posed by the state “are calibrated to ap-
proximate the costs of administering the
[charitable solicitation] [s]tatute, and the
revenues raised by the fees do not exceed
these costs”). Further, because Ameri-
can Charities reviews the previous, lower
fee range, Judge Kovachevich’s conclusion
of “no evidence that the fees collected
through registration exceeded the costs
the [c]ounty incurs in administering and
enforcing the [o]rdinance” fails to save the
current fees assessed by the department.
32 F.Supp.2d at 1318 & 1324. In short,
neither the ordinance nor the record dem-
onstrates either (1) that the board of
county commissioners sets fees only for
recovering or defraying the cost of the or-
dinance’s administration and enforcement
or (2) that the current fees generate reve-
nue below the cost of the ordinance’s ad-
ministration and enforcement. In the ab-
sence of evidence of a link between the
fees and the cost of the ordinance’s ad-
ministration and enforcement, assessment
of the current fees violates the First
Amendment.

IV. THE COMMERCE CLAUSE

[18] The charities’ third claim alleges
that the ordinance “impose[s] a burden on
interstate commerce” that is “clearly ex-
cessive in relation to [the registration re-
quirements’] putative benefits” (Doc. 1).
Specifically, the charities contend that the
categories, amount, and redundancy of in-
formation requested by the ordinance, the
filing fee, and the updating and interim
reporting requirements exact “a toll that is
excessive in relation to” the county’s goal
of preventing deception, fraud, and mis-
representation (Doc. 43). Consequently,
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the charities argue, the ordinance violates
Article I’'s Commerce Clause.

Pursuant to the Commerce Clause, Con-
gress may regulate commerce “among the
several States.” U.S. Const. Art. I, § 8,
cl. 3. The Commerce Clause prohibits state
regulation that unduly burdens interstate
commerce. See General Motors Corp. v.
Tracy, 519 U.S. 278, 287, 117 S.Ct. 811, 136
L.Ed.2d 761 (1997); see also Oregon Waste
Sys., Inc. v. Department of Environmental
Quality of Oregon, 511 U.S. 93, 98, 114
S.Ct. 1345, 128 L.Ed.2d 13 (1994). Howev-
er, the Commerce Clause does not prohibit
every state restriction on commerce. See
Kassel v. Consolidated Freightways Corp.
of Del, 450 U.S. 662, 669-70, 101 S.Ct.
1309, 67 L.Ed.2d 580 (1981). Absent con-
flicting federal law, a local government
may regulate a matter of legitimate local
concern that may affect or even regulate
interstate commerce. See Kassel, 450 U.S.
at 669, 101 S.Ct. 1309.

The charities’ Commerce Clause chal-
lenge first requires a determination of
whether the ordinance, on its face or in
effect, either “regulates evenhandedly with
only ‘incidental’ effects on” or “discrimi-
nates against” interstate commerce. Ore-
gon Waste Systems, 511 U.S. at 99, 114
S.Ct. 1345; see American Target, 199 F.3d
at 1254. Discrimination against interstate
commerce requires “differential treatment
of in-state and out-of-state economic inter-
ests that benefits the former and burdens
the latter.” Oregon Waste Systems, 511
U.S. at 99, 114 S.Ct. 1345. The ordinance
imposes no differential treatment of an
instate and an out-of-state organization
and a charity’s status as an out-of-state
organization holds no relevance to the or-
dinance’s application. Instead, a charity’s
status as a charitable organization seeking
to solicit a contribution in Pinellas County
triggers the ordinance’s registration and
reporting requirements.  Nevertheless,
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because the ordinance applies to any chari-
table organization that seeks to solicit a
contribution in Pinellas County, including
out-of-state organizations, the ordinance
necessarily burdens interstate commerce.
However, any burden is minimal. See
American Target, 199 F.3d at 1254. Con-
sequently, the ordinance effects no dis-
crimination against interstate commerce
and, instead, regulates evenhandedly with
only an incidental effect on interstate com-
merce.

[19] An ordinance that regulates even-
handedly among in-state and out-of-state
organizations and imposes only an inciden-
tal effect on interstate commerce violates
no Commerce Clause protection if (1) the
ordinance serves a legitimate interest and
(2) the burden on interstate commerce is
not “clearly excessive in relation to the
putative local benefits.” Pike v. Bruce
Church, Inc., 397 U.S. 137, 142, 90 S.Ct.
844, 25 L.Ed.2d 174 (1970); see Oregon
Waste Systems, 511 U.S. at 99, 114 S.Ct.
1345. The charities bear the burden of
proving the ordinance’s excessiveness.
See American Target, 199 F.3d at 1254;
see also Hughes v. Oklahoma, 441 U.S.
322, 336, 99 S.Ct. 1727, 60 L.Ed.2d 250
(1979) (“The burden to show discrimination
rests on the party challenging the validity
of the statute....”).

A. The Ordinance Serves A Legitimate
Interest

[20] As explained earlier, the preven-
tion of deception, fraud, and misrepresen-
tation represents a legitimate interest.
See Riley, 487 U.S. at 792, 108 S.Ct. 2667,
Village of Schaumburg, 444 U.S. at 637,
100 S.Ct. 826. The county properly be-
lieves that a charitable solicitation pres-
ents a danger of deception, fraud, and
misrepresentation. Requiring a charity to

49. Because the county fails to sufficiently jus-
tify under the First Amendment the current
permit and renewal fees charged by the de-

comply with the ordinance’s requirements
and to obtain a permit for soliciting a
contribution and disclosing to the public
the information submitted by the charity
protects the residents of Pinellas County
and rationally relates to the county’s legiti-
mate interest in preventing deception,
fraud, and misrepresentation. See Riley,
487 U.S. at 814, 108 S.Ct. 2667; American
Charities, 32 F.Supp.2d at 1316; see also
Village of Schaumburg, 444 U.S. at 637,
100 S.Ct. 826 (recognizing the legitimate
public interest of preventing fraud in char-
itable solicitations).

B. The Burden on Interstate Com-
merce

The Commerce Clause forbids imposi-
tion by an ordinance of a burden on inter-
state commerce that is “clearly excessive
in relation to the putative local benefits” of
the ordinance. Pike, 397 U.S. at 142, 90
S.Ct. 844. “[TThe extent of the burden [on
interstate commerce] that will be tolerated
will ... depend on the nature of the local
interest involved, and on whether it could
be promoted as well with a lesser impact
of interstate activities.” Pike, 397 U.S. at
142, 90 S.Ct. 844. The charities contend
that the burden on an out-of-state charita-
ble organization imposed by the ordi-
nance’s “regulatory regime” is “clearly ex-
cessive” compared to the local putative
benefits (Docs. 43 & 61).* Yet the chari-
ties, who bear the burden of proof, fail to
demonstrate that the burden on an out-of-
state charitable organization clearly ex-
ceeds the benefit of the ordinance. The
charities assert (1) that both Public Citi-
zen’s and Greenpeace’s “commerce with
Pinellas County has dropped off substan-
tially because of their cessation of efforts
to communicate with potential contribu-

partment, no need exists to determine wheth-
er the fees violate the Commerce Clause.
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tors,” (Docs. 43 & 46-48) and (2) that any
charity that has a permit denied or re-
voked by the county or that decides not to
register with the department loses an op-
portunity to engage in interstate com-
merce (Docs. 43, 50, 51, 53, 54, & 56). In
addition, the charities complain of the op-
erational costs imposed by the ordinance,
including the necessary changes to the
charities’ business practices. Finally, the
charities contend that if other local juris-
dictions institute a similar ordinance, the
aggregate administrative burden and cost
would outweigh the county’s legitimate lo-
cal interest and bankrupt charities. The
charities argue that charitable solicitation
ordinances such as Pinellas County’s lead
to the “ ‘balkanization’ of charitable solici-
tation activity nationwide,” forcing chari-
ties to change or cease charitable appeals
in any jurisdiction with a burdensome ordi-
nance or to expend precious contributions
on changing solicitation and record-keep-
ing practices to conform to the various
regulations promulgated throughout the
United States (Doc. 61).

Potential donors in Pinellas County use
the information obtained through the ordi-
nance’s regulatory scheme in charitable
donation decisions. For example, in Janu-
ary, 2001, the department received twenty-
five telephone inquiries relating to chari-
ties and in November, 2001, the depart-
ment received twenty-one inquiries (Doc.
71, Ex. 5). The county also discloses infor-
mation about registered charities on the
county’s website, although the record con-
tains no evidence of the “hits” received by
the pertinent webpages. See
http://www.pinellascounty.org/consum-
er/charity_ordinance.htm. In addition, the
county receives few complaints of decep-
tion, fraud, or misrepresentation by a
charity. In the twelve years preceding
March, 2002, the department received only
31 complaints concerning a charity or a
charitable solicitation and in the five years
preceding March, 2002, the department re-
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ceived no written complaint of deception,
fraud, or misrepresentation in connection
with a solicitation or of misuse or conver-
sion of contributions by a charitable organ-
ization (Doc. 44, Exs. 3 & 4). Although
nothing submitted by the parties conclu-
sively attributes the low number of com-
plaints to the ordinance’s regulatory
scheme, overall the record indicates that
the ordinance generates local putative ben-
efits, which benefits are not demonstrably
and clearly exceeded by the burden im-
posed on interstate commerce. Further,
the county cannot promote the ordinance’s
purpose “with a lesser impact on interstate
activities.” The alternative, either no reg-
ulation or a regulation targeted at in-state
organizations, would defeat the ordinance’s
legitimate goal. See American Target, 199
F.3d at 1254. Finally, Pike focuses on
whether the burden on interstate com-
merce is “clearly excessive” in relation to
the local benefits of the Pinellas County
ordinance, and no authority supports find-
ing a violation of the Commerce Clause
based on the speculative burden imposed
by an amalgamation of currently non-exis-
tent ordinances. See 397 U.S. at 142, 90
S.Ct. 844. In short, the charities fail to
demonstrate that the ordinance violates
the Commerce Clause.

V. SEVERANCE OF UNCONSTITU-
TIONAL PROVISIONS

[21] The severability issue in this in-
stance is simple. Severance of an uncon-
stitutional provision from a local ordinance
raises a question of state law. See City of
Lakewood, 486 U.S. at 772, 108 S.Ct. 2138.
Florida requires severance of offending
provisions and enforcement of the balance
of an ordinance if the unconstitutional pro-
visions are distinguishable and separable
from the remainder and if the balance of
the ordinance accomplishes the legislative
intent of the law. See Cafe Evrotica, 360
F.3d at 1292 (quotations omitted); Gramnite
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State Outdoor Adwver. v. City of St. Pete
Beach, Fla., 2004 WL 792736, *4 (M.D.Fla.
Jan.13, 2004). Of course, severance must
cure the constitutional violations.

The defects in the Pinellas County
charitable solicitation ordinance result
from insufficient limits on (1) the di-
rector’s promulgation of application forms;
(2) the department’s capacity to prevent
an applicant from soliciting in the county
by either indefinitely suspending decision
on a permit or refusing to characterize an
application as a “proper” filing; and (3)
the application fees. Severance of offend-
ing provisions and enforcement of the bal-
ance of the ordinance obviously would ag-
gravate the ordinance’s unconstitutionality
because the constitutional violations result
from the insufficiency or absence of limits
in the ordinance and not from an excess
in some affirmative obligation contained
in the ordinance. Only the inclusion of
further limits, rather than severance of
existing provisions, cures the ordinance’s
constitutional violations. In short, the un-
constitutional provisions of the county’s
ordinance in this instance are not severa-
ble from the balance of the enactment.

VI. CONCLUSION

In sum, the plaintiffs’ motion for sum-
mary judgment (Doc. 42) is GRANTED
IN PART and DENIED IN PART and
the defendants’ motion for summary judg-
ment (Doc. 59) is GRANTED IN PART
and DENIED IN PART. The defendants
are ENJOINED, pending pertinent
amendment consistent with this order,
from enforcement of (1) the Pinellas Coun-
ty charitable solicitation ordinance, Pinel-
las County Code Sections 42-266 to 42—
344; (2) the department’s current “Chari-
table Solicitation New Permit Application,”
“Charitable Solicitation Renewal Applica-
tion,” and “Charitable Solicitation Late
Renewal Application;” and (3) the permit
application fees. In addition, the fourth
claim in the plaintiffs’ complaint (Doc. 1) is

DISMISSED AS MOOT. The Clerk is di-
rected to enter judgment consistent with
this order.

To preserve the status quo pending any
post-judgment motion, including a motion
to stay injunctive relief pending either any
appeal or other proceeding, this order’s
award of injunctive relief is STAYED until
either June 30th, 2004, or disposition of
any pertinent motion to stay, whichever
occurs later.
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Natalie CREIGHTON, Plaintiff,
\2

CONTINENTAL AIRLINES, INC,,
and Aetna Life Insurance.
CO., Defendants.

No. 8:04-CV-15-T-24MAP.

United States District Court,
M.D. Florida,
Tampa Division.

June 9, 2004.

Background: Employee sued employer
and insurer pursuant to Employee Retire-
ment Income Security Act (ERISA), seek-
ing dental benefits under welfare benefit
plan. Employer moved to dismiss for fail-
ure to state a claim.

Holding: The District Court, Bucklew, J.,
held that issue of whether employer could
be held liable on employee’s claim could
not be decided on motion to dismiss, given
factual dispute as to whether employer
was plan administrator.

Motion denied.



