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III. CONCLUSION
For the foregoing reasons, we affirm

Nelson’s conviction and sentence.

AFFIRMED.
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Walsh, as chairperson of the Charita-
ble Solicitations Board of Pinellas
County, et al., Defendants–Appellees.
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Professional fundraising consultants
commenced action challenging constitu-
tionality of county ordinance requiring
consultants to register with county before
performing services for charities soliciting
within county. On cross-motions for sum-
mary judgment, the United States District
Court for the Middle District of Florida,
No. 97-02058-CIV-T-17B, Elizabeth A. Ko-
vachevich, Chief District Judge, 32
F.Supp.2d 1308, found that consultants
lacked standing to assert that ordinance
was unconstitutional as applied and that
ordinance was not facially unconstitutional.
Consultants appealed. The Court of Ap-
peals held that: (1) consultants had stand-
ing to assert that ordinance violated due
process as applied to them, even before
ordinance was enforced, and (2) evidence
in record was insufficient to establish that
consultants had minimum contacts re-
quired for county to assert legislative jur-
isdiction over them consistent with due
process.

Affirmed in part; vacated and remand-
ed in part.

1. Federal Courts O776
The Court of Appeals reviews the dis-

trict court’s grant of summary judgment
de novo.

2. Federal Courts O776
The Court of Appeals reviews de novo

a constitutional challenge to a statute.

3. Constitutional Law O42.1(3)
Although pre-enforcement review of a

statute is the exception, when the plaintiff
has alleged an intention to engage in a
course of conduct arguably affected with a
constitutional interest, but proscribed by a
statute, and there exists a credible threat
of prosecution thereunder, the plaintiff
should not be required to await and under-
go a criminal prosecution as the sole
means of seeking relief.  U.S.C.A. Const.
Art. 3, § 2, cl. 1.

4. Constitutional Law O42(2)
To establish their standing to bring an

as-applied constitutional challenge to a
statute prior to enforcement of the statute,
plaintiffs need to demonstrate that a credi-
ble threat of an injury exists; a merely
speculative threat would be insufficient for
Article III purposes.  U.S.C.A. Const. Art.
3, § 2 cl. 1.

5. Constitutional Law O42.2(1), 46(1)
Professional fundraising consultant of-

fered sufficient proof of credible threat of
prosecution, to establish standing and ripe-
ness for her pre-enforcement, as-applied,
due process challenge to county ordinance
requiring registration of consultants before
performing services for charities that solic-
ited within county; consultant stated in
affidavit that she wrote to county asking
whether she had to register even though
she did not directly solicit contributions,
employee of regulatory section of county
department of consumer protection stated
in response that it was necessary for con-
sultant to register if charity-client solicited
in county and that penalty for noncompli-
ance was civil injunction with possible fine
or imprisonment, and that she asked her
clients not to solicit in county and refused
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to provide service to charities that did
solicit in county.  U.S.C.A. Const. Art. 3,
§ 2 cl. 1.

6. Constitutional Law O251.2
A state’s legislative jurisdiction is cir-

cumscribed by the Due Process Clause,
and there must be at least some minimal
contact between the state and the regulat-
ed subject before the state can, consistent-
ly with the requirements of due process,
exercise legislative jurisdiction.  U.S.C.A.
Const.Amend. 14.

7. Constitutional Law O251.2
The inquiry into whether sufficient

state legislative jurisdiction exists to satis-
fy due process is similar to that explored
in determining sufficient minimum con-
tacts for the purposes of assessing wheth-
er a court can exercise personal jurisdic-
tion consistent with due process, or in
determining whether a court can apply a
state’s own law under choice-of-law analy-
sis to a case consistent with due process.
U.S.C.A. Const.Amend. 14.

8. Constitutional Law O305(1)
To apply a state’s substantive law in

accordance with due process when choice-
of-law issues arise, the state must have a
significant contact, or significant aggrega-
tion of contacts, creating state interests,
such that choice of its law is neither arbi-
trary nor fundamentally unfair.  U.S.C.A.
Const.Amend. 14.

9. Constitutional Law O305(5)
When a court is considering its per-

sonal jurisdiction, the exercise of jurisdic-
tion does not offend due process if the
pertinent party has certain minimum con-
tacts with the jurisdiction such that the
maintenance of the action does not offend
traditional notions of fair play and sub-
stantial justice.  U.S.C.A. Const.Amend.
14.

10. Counties O47
In order to fall within a county’s legis-

lative jurisdiction, the regulated party
must have performed some act by which it
purposefully availed itself of the privilege
of conducting activities within the county;
however, the unilateral act of a third party

is not sufficient to create the requisite
contacts.  U.S.C.A. Const.Amend. 14.

11. Charities O41.5
 Constitutional Law O287.2(1)

Evidence that professional fundraising
consultants assisted charities that sent na-
tional mailings to general public, including
residents of county, was insufficient to es-
tablish that county had legislative jurisdic-
tion under due process clause to enact
county ordinance requiring registration of
consultants before performing services for
charities that solicited within county; there
was no evidence that consultants them-
selves sent solicitations, there was no evi-
dence that consultants purposefully direct-
ed their efforts to or specifically advised
on solicitations aimed at county, and con-
sultants’ pay was not based on percentage
of contributions received.  U.S.C.A. Const.
Amend. 14.

12. Charities O41.5
Fact that professional fundraising

consultants were paid for advising on na-
tional fundraising solicitations from gener-
al funds of their charity clients, which
might have included contributions from
county residents, was insufficient to estab-
lish minimum contacts necessary for coun-
ty to assert legislative jurisdiction over
consultants by enacting ordinance requir-
ing consultants to register before perform-
ing services for charities that solicited
within county.  U.S.C.A. Const.Amend. 14.

13. Charities O41.5
Mere existence of contract between

professional fundraising consultant and
charity registered to solicit contributions
in county was insufficient for county to
assert legislative jurisdiction over consul-
tant by enacting ordinance requiring con-
sultant to register before performing ser-
vices for charities that solicited within
county.  U.S.C.A. Const.Amend. 14.

Edward N. Mazlish, Perlman & Perl-
man, New York City, Geoffrey W. Peters,
Geoffrey W. Peters, P.C., Vienna, VA, for
Plaintiffs–Appellants.
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Carl Edward Brody, Jr., St. Petersburg,
FL, for Defendants–Appellees.

Appeal from the United States District
Court for the Middle District of Florida.

Before EDMONDSON and MARCUS,
Circuit Judges, and STROM*, District
Judge.

PER CURIAM:

Plaintiffs challenge a local Pinellas
County ordinance regulating the solicita-
tion of charitable contributions.  The chal-
lenge is based on the Commerce Clause,
the First Amendment, and the Fourteenth
Amendment.  The district court granted
summary judgment for Defendant County
concluding that the Ordinance was facially
constitutional.  We affirm in part;  but be-
cause the district court failed to address
Plaintiffs’ as-applied challenge, we remand
for consideration of that claim.

BACKGROUND

Pinellas County, Florida (Defendant
County) passed Ordinance No. 93–106 (the

‘‘Ordinance’’), pursuant to Fla. Stat.
§ 496.421, which grants authority to coun-
ties to enact ordinances regulating charita-
ble solicitation.  The ordinance, codified in
Pinellas County Code §§ 42–266 to –344,
regulates persons who solicit charitable
contributions within the County.

The Ordinance requires fund-raising
consultants and paid solicitors 1 to register
with the County before performing ser-
vices for their clients, who are charities
soliciting within the County.2  The Ordi-
nance also prohibits a charity from solicit-
ing in the County if the charity contracts
with a professional solicitor before that
person has been issued the required per-
mit.  And it prohibits professional fund-
raising consultants from soliciting in con-
junction with a client-charity until that
charity has registered with the County.3

Plaintiffs are American Charities for
Reasonable Fundraising Regulation, Inc.
(‘‘American Charities’’), the Creative Ad-
vantage, Inc. (‘‘TCA’’), and Norman W.
Leahy (‘‘Leahy’’).4  Plaintiffs sought relief

* Honorable Lyle E. Strom, U.S. District Judge
for the District of Nebraska, sitting by desig-
nation.

1. Compare Pinellas County Code § 42–266
(defining ‘‘professional fundraising consul-
tant’’ as ‘‘any person who is retained by a
charitable organization or sponsor for a fixed
fee to plan, advise, consult, or prepare materi-
al for solicitation of contributions, but who
does not manage, conduct, or carry on any
fundraising activity or solicit contributions, or
employ, procure, or engage any compensated
person to solicit contributions and who does
not at any time have custody or control of
contributions’’), with id. (defining ‘‘profes-
sional solicitor’’ as any person ‘‘who for com-
pensation, performs for a charitable organiza-
tion or sponsor any service in connection
with which contributions are or will be solic-
ited by the compensated persons TTT in con-
nection with the solicitation of contributions
for or on behalf of a charitable organiza-
tion’’).

2. See Pinellas County Code § 42–291(a) (‘‘[n]o
charitable organization, sponsor, commercial
co-venturer, professional fundraising consul-
tant, federated fundraising organization, pro-
fessional solicitor, or other person TTT shall
solicit contributions in the county by any
means TTT without first registering and hav-

ing been issued a charitable solicitations per-
mit’’)

3. Pinellas County Code § 42–321 provides:

(b) It shall be a violation of this article for
any professional solicitor, professional fund-
raising consultant, commercial co-venturer,
federate fundraising agency or sponsor to sol-
icit on behalf of or in connection with any
affiliated or client charity before that charity
or sponsor has registered and been issued a
charitable solicitations permit as required in
this article.

(c) It shall be a violation of this article for
any charity to contract with any professional
solicitor, professional fundraising consultant,
commercial co-venturer, federated fundrais-
ing agency, or sponsor for the purpose of
raising or soliciting funds for the charity or
sponsor before the professional solicitor, pro-
fessional fundraising consultant, commercial
co-venturer, federated fundraising agency, or
sponsor has been issued a charitable solicita-
tions permit by the department as required by
this article.

4. American Charities for Reasonable Fund-
raising Regulation is a membership associa-
tion which brings this action on behalf of its
members, who include professional fund-rais-
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in district court to enjoin the enforcement
of the Ordinance and to grant a declarato-
ry judgment finding the Ordinance uncon-
stitutional as violative of the First Amend-
ment, the Fourteenth Amendment Due
Process Clause, and the negative Com-
merce Clause.  The district court denied
relief, concluding that the Ordinance does
not facially violate the Constitution, and
granted summary judgment for Defen-
dant.  Plaintiffs appeal.

DISCUSSION

[1, 2] We review the district court’s
grant of summary judgment de novo.  See
Sammy’s of Mobile, Ltd. v. City of Mobile,
140 F.3d 993, 995 (11th Cir.1998).  And we
review de novo a constitutional challenge
to a statute.  See Gay Lesbian Bisexual
Alliance v. Pryor, 110 F.3d 1543, 1546
(11th Cir.1997) (constitutionality of a stat-
ute is a question of law reviewed de novo).

The district court properly determined
that Plaintiffs’ facial challenges to the Or-
dinance were unavailing.  See American
Charities for Reasonable Fundraising
Regulation, Inc. v. Pinellas County, 32
F.Supp.2d 1308 (M.D.Fla.1998);  see also
American Target Advertising v. Giani,
199 F.3d 1241 (10th Cir.2000).  The dis-
trict court erred, however, in determining
that Plaintiffs’ due process as-applied chal-
lenge was not ripe for review.  We con-
clude that the as-applied claim was ripe
and that the County’s application of the
Ordinance to Plaintiffs may violate the
Due Process Clause of the Fourteenth
Amendment.

STANDING

The district court did not address Plain-
tiffs as-applied due process challenge be-
cause the court concluded that this claim
was not ripe:  the County had not sought
to enforce the Ordinance against Plaintiffs.
We conclude Plaintiffs offered sufficient
evidence of a threat of enforcement to
assert their as-applied challenge.

[3, 4] While pre-enforcement review is
the exception, ‘‘[w]hen the plaintiff has
alleged an intention to engage in a course
of conduct arguably affected with a consti-
tutional interest, but proscribed by a stat-
ute, and there exists a credible threat of
prosecution thereunder, he ‘should not be
required to await and undergo a criminal
prosecution as the sole means of seeking
relief.’ ’’  Babbitt v. UFW, 442 U.S. 289, 99
S.Ct. 2301, 2309, 60 L.Ed.2d 895 (1979);
see also Jacobs v. Florida Bar, 50 F.3d
901, 904 (11th Cir.1995) (‘‘A plaintiff stat-
ing that he ‘intends to engage in a specific
course of conduct arguably affected with a
constitutional interest, TTT does not have
to expose himself to enforcement to be
able to challenge the law.’ ’’).  To establish
their standing to bring an as-applied chal-
lenge, Plaintiffs need to demonstrate that
a ‘‘credible threat of an injury exists,’’ not
just a speculative threat which would be
insufficient for Article III purposes.  Kir-
by v. Siegelman, 195 F.3d 1285, 1290 (11th
Cir.1999).  We have written that this stan-
dard can be met by showing that either
‘‘(1) [plaintiff] was threatened with prose-
cution;  (2) prosecution is likely;  or (3)
there is a credible threat of prosecution.’’
Jacobs, 50 F.3d at 904 (applying standard
to conclude that plaintiffs had standing to
bring as-applied challenge).

[5] Plaintiffs offered sufficient proof of
a credible threat of prosecution in this
case.  Plaintiffs offered the affidavit of
Marilyn Price, president of Plaintiff TCA;
the affidavit states that she had written
the County asking whether her company
had to register for a permit although TCA
does not directly solicit contributions.  In
response, John Wood of the Regulatory
Section of the Department of Consumer
Protection for the County called.  Wood
said that, if a nonprofit mails into the
County, it is mandatory for that organiza-
tion and its professional fund-raising con-
sultant (that is, TCA) both to register.

ing consultants.  The Creative Advantage,
Inc., is a full service direct mail fund-raising
agency which consults with charities on fund-

raising but does not directly solicit.  Leahy is
a copywriter, based in Virginia, who produces
copy for charities.
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Wood also explained that the penalty for
noncompliance was a civil injunction and
possibly a $500.00 fine or imprisonment.5

Price stated that, as a direct result of this
conversation, she has asked TCA’s clients
not to mail into the County, and TCA has
refused to enter into consulting agree-
ments with charities that mail into the
County.

Defendants argue this affidavit is insuffi-
cient to show a threat of prosecution.
Plaintiffs, however, did receive a response
from someone ‘‘with the knowledge and
authority to speak for the [County]’’ about
registration.6  Digital Properties, Inc. v.
City of Plantation, 121 F.3d 586, 590 (11th
Cir.1997) (determining challenge not ripe
because plaintiff had not applied for zoning
permit and relied on statement that city
‘‘does not allow such use’’ made by one
non-supervisory employee at zoning de-
partment to confirm plaintiff’s assumption
that zoning scheme applied to his propos-
al).7  And Creative Direct Response
(‘‘CDR’’), another fund-raising consulting
organization, received a letter from the
County telling it to register.  In addition,
Defendant, in response to requests for ad-
missions, admitted that TCA, Leahy, and
ACFRFR—based on the evidence Defen-
dant’s had—are required by the County

‘‘to register as a PFC and pay a fee if its
clients send charitable solicitations by mail
into Pinellas County.’’

These circumstances assure us that this
case ‘‘grows out of a genuine dispute and is
not a contrivance prompted solely by a
desire to enforce constitutional rights.’’
International Society for Krishna Con-
sciousness of Atlanta v. Eaves, 601 F.2d
809, 819 (5th Cir.1979) (concluding justicia-
ble challenge to airport solicitation ordi-
nance applicable to plaintiffs in which pen-
alty was loss of and inability to reapply for
a solicitation permit);  see also Graham v.
Butterworth, 5 F.3d 496 (11th Cir.1993)
(concluding credible threat of prosecution
because plaintiff intended to engage in
protected conduct, which state seemed to
proscribe).8  Because we have determined
that Plaintiffs as-applied due process chal-
lenge is ripe, we now address the merits of
that claim.

DUE PROCESS CLAUSE

Plaintiffs say their activities, or lack
thereof, in Pinellas County are insufficient
for the County to apply the Ordinance to
them in accordance with due process.
Plaintiffs may be correct.  But because we
cannot determine from the record the ex-

5. Plaintiffs also offered the affidavit of Ray-
mond Grace, the president of Creative Direct
Response (‘‘CDR’’), who stated that his com-
pany was contacted by the County and told
that it must register and pay the fee as a
professional fund-raising consultant.  He was
informed that, if his company failed to regis-
ter, it could no longer advise on clients’ direct
mail appeals and that the company’s clients
could not conduct direct mail appeals in the
County.  And in responding to Leahy’s inqui-
ry, the County informed Leahy that he must
register, even though he would only be pro-
viding copy to charities and would not be
involved in telemarketing or other direct so-
licitations, if he would be providing copy to
charities which mail into the County.

6. The same John Wood, who informed TCA of
its obligation to register, was cited as the
source of Defendant’s response to Plaintiffs’
interrogatories.  The response said that Plain-
tiffs would be required to register if their
client charities solicited in the County and

Plaintiffs perform services, or intend to per-
form services, for charities soliciting in Pinel-
las County.

7. This case is materially different from Digi-
tal Properties, which involved a zoning permit
and in which the court determined that
plaintiff’s as-applied challenge was not ripe
because it was ‘‘founded upon [plaintiff’s] an-
ticipated belief that [city] would interpret [or-
dinance] in such a way as to violate [plain-
tiff]’s First Amendment rights.’’  121 F.3d at
590–91.

8. Defendants say this evidence is not suffi-
cient because the Ordinance is not criminal.
The Ordinance itself, however, provides that
violations shall be punishable as provided in
section 1–8 of the Pinellas County Code. Sec-
tion 1–8(c) states:  except as otherwise provid-
ed, ‘‘a person convicted of a violation of this
Code shall be punished by a fine not to exceed
$500.00 or by imprisonment in the county jail
for a term not exceeding 60 days, or by both.’’
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tent of the contacts and whether they are
sufficient, we remand for such a determi-
nation.

[6, 7] A state’s legislative jurisdiction is
circumscribed by the Due Process Clause:
‘‘There must be at least some minimal
contact between a State and the regulated
subject before it can, consistently with the
requirements of due process, exercise leg-
islative jurisdiction.’’  Hellenic Lines Ltd.
v. Rhoditis, 398 U.S. 306, 90 S.Ct. 1731,
1737 n. 2, 26 L.Ed.2d 252 (1970) (Harlan,
J., dissenting);  accord Adventure Commu-
nications Inc. v. Kentucky Registry of
Election Finance, 191 F.3d 429, 435–36
(4th Cir.1999).  The inquiry into whether
sufficient legislative jurisdiction exists is
similar to that explored in determining
sufficient minimum contacts for the pur-
poses of assessing whether a court can
exercise personal jurisdiction consistent
with due process, or whether a court can
apply a state’s own law under choice-of-law
analysis to a case consistent with due pro-
cess.  See Adventure Communications,
191 F.3d at 436 (noting a substantial over-
lap in analysis);  Quill Corp. v. North Da-
kota, 504 U.S. 298, 112 S.Ct. 1904, 1909,
119 L.Ed.2d 91 (1992) (stating that due
process ‘‘requires some definite link, some
minimum connection, between state and
the person, property or transaction it
seeks to tax’’).9

[8, 9] To determine legislative jurisdic-
tion, that is, to confirm that the application
of the County’s regulations to Plaintiffs
does not offend due process, we look to
choice-of-law and personal jurisdiction
analyses.  When choice-of-law issues arise
in court, to apply a state’s substantive law
in accordance with due process, ‘‘that State
must have a significant contact or signifi-
cant aggregation of contacts, creating state
interests, such that choice of its law is
neither arbitrary nor fundamentally un-
fair.’’  Allstate Ins. Co. v. Hague, 449 U.S.

302, 101 S.Ct. 633, 640, 66 L.Ed.2d 521
(1981).  And, when a court is considering
its personal jurisdiction, the exercise of
jurisdiction does not offend due process if
the pertinent party has ‘‘certain minimum
contacts with [the jurisdiction] such that
the maintenance of the [action] does not
offend traditional notions of fair play and
substantial justice.’’  International Shoe
Co. v. Washington, 326 U.S. 310, 66 S.Ct.
154, 158, 90 L.Ed. 95 (1945);  see Allstate
Ins. Co., 101 S.Ct. at 642 n. 23 (stating
‘‘both inquiries are often closely related
and to a substantial degree depend upon
similar considerations’’);  Adventure Com-
munications, Inc., 191 F.3d at 437 (noting
that the existence of minimum contacts is
‘‘significant factor’’ in determining if appli-
cation of state’s substantive law is constitu-
tional).

Applying these standards to the ques-
tion before us now, we ask whether suffi-
cient contacts exist between the Plaintiffs
and the County, ‘‘creating state interests
such that it would not be fundamentally
unfair to subject’’ the Plaintiffs to the
County’s registration requirements.  Ad-
venture Communications, Inc., 191 F.3d
at 437.  Therefore, a ‘‘minimum contacts’’
inquiry is necessary for determining
whether the County’s exercise of legisla-
tive jurisdiction, in this case, offends due
process.

[10] The regulated party must have
performed some act by which it ‘‘purpose-
fully avails itself of the privilege of con-
ducting activities within the [County].’’
Burger King v. Rudzewicz, 471 U.S. 462,
105 S.Ct. 2174, 2184, 85 L.Ed.2d 528
(1985).  But the unilateral act of a third
party is not sufficient to create the requi-
site contacts.  See id. at 2183;  see also
Madara v. Hall, 916 F.2d 1510, 1517 (11th
Cir.1990) (foreseeability required to exer-
cise jurisdiction is ‘‘not the ability to see

9. Though the inquiries are similar, some dif-
ference exists between adjudicative jurisdic-
tion and legislative jurisdiction.  See Adven-
ture Communications, 191 F.3d at 435 (noting
that adjudicative jurisdiction ‘‘concerns the

power of the state to resolve a particular
dispute through its court system’’ and legisla-
tive jurisdiction ‘‘involves the authority of a
state to make its law applicable to persons or
activities’’).
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that the acts of third parties may affect
the forum, but rather that the [actor’s]
own purposeful acts will have some effect
in the forum’’).  Defendant has indicated
that a consultant who advises a client who
solicits in the County is required to regis-
ter.10

[11, 12] But the record, in this case,
seems to show only that Plaintiffs assist
charities that send national mailings to
the general public:  Plaintiffs themselves
do not send mailings to the public.  Plain-
tiffs aver that they do not solicit, do not
handle the funds, and are not paid on a
percentage of the contributions basis.11

Nothing apparently indicates that Plain-
tiffs purposefully aid the solicitation of
funds from the citizens of Pinellas County,
in particular as opposed to general solici-
tations conducted more or less national-
ly.12  An abstract, indirect, and unaimed
level of involvement with the County

would not be sufficient for the County to
regulate Plaintiffs.13

[13] The circumstances in this case
seem very different from those found to be
sufficient for due process purposes in the
case of American Target Advertising, 199
F.3d at 1255, in which Utah law was al-
lowed to be applied to a Virginia charitable
consultant.  In that case, the court deter-
mined that the Virginia plaintiff purpose-
fully directed its efforts toward residents
of Utah in particular:  for example, consul-
tant would suggest a list of potential Utah
donors.  See id.  In this case, Defendant
has not alleged that Plaintiffs purposefully
direct their efforts to, or specifically advise
on solicitations aimed at, Pinellas County.
See Asahi Metal Indus. v. Superior Court
of Cal., Solano County, 480 U.S. 102, 107
S.Ct. 1026, 1032, 94 L.Ed.2d 92 (1987)
(stating that even if defendant was aware
product would eventually reach forum
state via stream of commerce this aware-

10. The district court determined that it was
the overt act of solicitation and not advising
which triggered the requirement that the pro-
fessional fund-raising consultant obtain a per-
mit.  Plaintiffs, however, argue they do not
solicit in the County nor purposefully contrib-
ute to the solicitation of funds in the County.
The district court should explore on remand
the extent of Plaintiffs’ solicitation, or lack
thereof, in the County.

In addition, the district court noted that the
Ordinance itself requires a professional fund-
raising consultant to obtain a permit when it
‘‘solicits contributions in the county by any
means.’’  But the definition of professional
fund-raising consultant provided for in the
Ordinance limits the consultant category to
persons who do not solicit, but instead ‘‘plan,
advise, consult or prepare material for solici-
tation.’’  Therefore, acts much less than overt
solicitation could require consultants to ob-
tain a permit, and the Ordinance has been so
interpreted by the County in this case.

11. For example, Plaintiffs state, in their
briefs, that Leahy only writes copy:  ‘‘Once he
sells his copy, his involvement with that par-
ticular project ends and he moves on to the
next one.  He does not design the graphics,
layout, or the other visual aspect of solicita-
tion pieces.  He does not maintain mailing
lists.  He does not help his clients select mail-
ing lists.  He does not mail letters.  He does
not target solicitations.’’

12. For example, Defendant’s admissions state
that TCA, Leahy, and ACFRFR are required
by the County to register if its clients send
charitable solicitations by mail into the Coun-
ty.  In response to interrogatories, Defendant
stated that consultants are not required to
register if they do not represent clients that
do not solicit charitable contributions in the
County.

13. In addition, Defendant claims it is proper
to require Plaintiffs to register because their
compensation must come from contributions
received from their charity clients.  Without
more, an assertion that Plaintiffs were paid
with general funds of their clients which
funds at one time were contributions from
someplace is insufficient to establish legisla-
tive jurisdictional minimum contacts.  The
district court cited Interfase Marketing, Inc. v.
Pioneer Technologies Group, Inc., 774 F.Supp.
1355, 1358 (M.D.Fla.1991), for the proposi-
tion that merely receiving a benefit from the
residents of the jurisdiction should subject a
party to the court’s jurisdiction.  But in that
case a number of ‘‘contacts’’ existed between
the jurisdiction and defendant:  defendant
traveled to the jurisdiction, conducted busi-
ness there, and permitted its affiliate to solicit
potential customers for it in the jurisdiction.
See id.  (‘‘[Defendant] clearly seeks the bene-
fits of marketing their product in Florida
through their relationship with [affiliate].’’).
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ness does not constitute an act purposeful-
ly directed toward forum state);  see also
SEC v. Carrillo, 115 F.3d 1540, 1545 (11th
Cir.1997) (noting that it is well established
that advertising ‘‘reasonably calculated to
reach the forum’’ may be purposeful avail-
ment, as can direct solicitation mailings);
Associated Transport Line, Inc. v. Pro-
ductos Fitosanitarios Proficol El Carmen,
S.A., 197 F.3d 1070, 1075 (11th Cir.1999)
(noting that ‘‘awareness that product will
enter state is not enough to satisfy due
process—not the kind of purposeful activi-
ty required’’).14  For now at least, we can
not say that Plaintiffs have sufficient con-
tacts with the County to regulate them
under this Ordinance, consistent with due
process.

The district court did not reach Plain-
tiffs’ as-applied challenge.  And, the dis-
trict court should tackle the question be-
fore we attempt to do so finally.  Because
unanswered questions remain on the ex-
tent of Plaintiffs’ contacts with the County,
we REMAND the case to the district court
for a determination, not inconsistent with
this opinion, of whether Defendant’s
threatened application and enforcement of
the Ordinance violates due process.  Oth-
erwise, we AFFIRM the district court’s
judgment.

AFFIRMED IN PART, VACATED
AND REMANDED IN PART.

,
 

 

Gregory SOLOMON, Patricia Beckwith,
Raleigh Brinson, on behalf of them-
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ed, Plaintiffs–Appellants,

v.

LIBERTY COUNTY COMMISSION-
ERS, Liberty County School Board,
L.B. Arnold, Commissioner, Williard
Reddick, Commissioner, John T. Sand-
ers, Commissioner, Donnie Coxwell,
Commissioner, et al., Defendants–Ap-
pellees.

No. 97–2540.

United States Court of Appeals,
Eleventh Circuit.

Aug. 10, 2000.

Black registered voters brought vot-
ing rights challenge to at-large elections of
county commission and school board. Fol-
lowing finding of no violation, the Court of
Appeals, 865 F.2d 1566, vacated and re-
manded and, on rehearing en banc, 899
F.2d 1012, again vacated and remanded.
On remand, the United States District
Court for the Northern District of Florida,
Nos. 85-07009-CV, 85-07010-CV, Maurice
M. Paul, J., 957 F.Supp. 1522, held that
county’s at-large system did not result in
racial vote dilution in violation of Voting
Rights Act. Voters appealed. The Court of
Appeals initially reversed, but, on rehear-
ing en banc, the Court of Appeals, Tjoflat,
Circuit Judge, held that: (1) fact that Afri-
can-American candidate achieved electoral
success while instant action was pending
did not require district court to discount
that success, and (2) evidence that both
black and white voters voted overwhelm-
ingly against single-member districts, and

14. And just having some contract with a reg-
istered charity without more is not sufficient,
under the Constitution, to subject these other
entities to regulation and registration by the
Ordinance.  See Borg–Warner Acceptance
Corp. v. Lovett & Tharpe, Inc., 786 F.2d 1055,
1059 (11th Cir.1986) (‘‘ ‘[m]erely entering into
a contract with a forum resident does not

provide the requisite contacts between a [par-
ty] and the forum state.’ ’’);  Sea Lift, Inc. v.
Refinadora Costarricense de Petroleo, S.A., 792
F.2d 989, 993 (11th Cir.1986) (‘‘Nor does the
existence of a contract between the foreign
defendant and a resident of the forum state
automatically amount to ‘purposeful avail-
ment.’ ’’).


